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Recommendation

The Finance and Expenditure Committee has examined the Taxa-
tion (International Investment and Remedial Matters) Bill and rec-
ommends that it be passed with the amendments shown.

Introduction

This bill would change how the Income Tax Act 2007 applies to gains
of New Zealand residents from income interests in overseas entities,
or foreign investment funds (FIFs),' and gains of foreign residents

' A foreign investment fund is the name given for any foreign entity that is not
controlled by a New Zealand shareholder or a small group of New Zealand
shareholders.
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from income interests in New Zealand companies. The bill contains
three main initiatives:

. extending the active income exemption to investors with non-
portfolio interests in FIFs?

. introducing a zero rate of approved issuer levy on bonds

. modifying the thin capitalisation rules for firms with high-

value intangible assets.

This commentary covers the principal amendments that we recom-
mend to this bill. It does not cover minor or technical amendments.

Active income exemption

Active business test accounting standards requirement

We recommend amendments to clauses 29(4) and (5) that would al-
low taxpayers to apply the active business test based on accounts
prepared in accordance with the United States’ generally accepted
accounting principles standards. Under the bill as introduced, the ac-
tive business test could only be applied based on accounts that con-
form to a New Zealand equivalent to an international financial report-
ing standard or to an international financial reporting standard. The
United States does not require companies to prepare accounts accord-
ing to international financial reporting standards, so many companies
that operate primarily in the United States prepare accounts under the
United States’ generally accepted accounting principles.

We considered whether accounts prepared in accordance with other
countries’ generally accepted accounting principles should also be
accepted as a basis for these financial statements. We were advised
that most other countries have either adopted international financial
reporting standards or have standards that are close to international fi-
nancial reporting standards. The number of different sets of generally
accepted accounting principles that exist means it would be difficult
to capture them comprehensively and to monitor them all for con-
tinued consistency with international financial reporting standards.
The amount of time it would take to do this, versus the small risk
of the active income exemption being lost in cases where it should

2 New Zealand investors in a FIF are divided into two categories: portfolio
investors (who own less than 10 percent of the FIF) and non-portfolio in-
vestors (who have a 10 to 50 percent interest in the FIF).
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be available, means such a change would not be justified. We were
also advised that some sets of generally accepted accounting prin-
ciples may not correctly identify passive income, meaning significant
amounts of passive income could escape tax. We therefore have not
recommended allowing the use of accounts prepared under generally
accepted accounting principles from countries other than the United
States.

Access to the attributable FIF income method

We recommend the insertion of new clause 26(3), which would allow
investors who have a less than 10 percent interest in a FIF to access
the active income exemption if they fit certain criteria. The criteria
would be that the foreign company be a controlled foreign company
(CFC),’the shares would not be widely traded, and the investor would
not be a listed company or managed fund.

Under the bill as introduced, investors with a less than 10 percent
interest in a FIF would not be able to access the active income ex-
emption, as the Inland Revenue Department initially thought that
these investors would not be able to obtain enough information to
do this. Previously, these investors could use the branch equivalent
method, which this bill would repeal. As some of these investors did
use the branch equivalent method, this proposed amendment would
give them the choice as to whether they access the active income ex-
emption.

Exemption for royalty and interest payments

We recommend an amendment to clause 29(4) that would extend the
exemption on interest, rent, and royalty payments to include pay-
ments from a parent company to a controlled subsidiary and pay-
ments between two sister companies that are controlled by the same
FIF holding company.

Under the bill as introduced, the FIF rules would have exempted in-
terest, rent, and royalty payments from a subsidiary FIF to a par-
ent FIF (but not in the other cases mentioned above). The rationale
for these exemptions is to ensure taxpayers are not penalised when

3 A controlled foreign company is a foreign company that is controlled by a
New Zealand shareholder or a small group of New Zealand shareholders.
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a holding company is used to control an active business in the same
jurisdiction. It is not suitable to adopt the wording from the CFC
rules, as this would allow an exemption for payments between two
companies that operated independently from each other.

Opting out of the minimum threshold exemption

We recommend the insertion of new clauses 8(1C) and 15(1C) that
would enable natural persons to disregard the $50,000 minimum
threshold for attributing interests in FIFs, below which the FIF
rules do not apply. This would allow natural persons with interests
that fall below the threshold to apply the FIF rules, simplifying
compliance for some shareholders.

To prevent arbitrage arising from taxpayers switching between the
FIF rules and dividend-only methods, we recommend that once a
taxpayer has opted out of the minimum-value threshold they would
be required to continue to apply the FIF rules. Only if the taxpayer
ceases to hold attributing interests in a FIF for four complete tax
years could the minimum-value threshold then apply to any future
FIF interests.

Revaluing inherited former grey shares

We recommend an amendment to clause 41, to delete new section
EX 67B(1)(b)(i) of the principal Act, so that the requirement that in-
herited grey list shares be revalued would apply only if the shares
were inherited at a nil cost. This would mean that the shares would
not be revalued if they were inherited at the cost of the person from
whom the taxpayer inherited the shares. This is consistent with the
treatment of inheritances from close family members and of inheri-
tances received prior to October 2005.

We also recommend the insertion of proposed new section EX
67B(2B) so that tax on revaluation gains would be limited to the
difference between the market value at the time of inheritance and
the market value at the time of a deemed sale, when new section
EX 67B of the Income Tax Act applies. We have been informed
that the operation of new section EX 67B will be clarified in the tax
information bulletin.
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Remedial matters

There are a significant number of technical amendments made in the
bill that relate to the 2009 reform of the CFC rules.

Insurance CFCs with reinsurance claim income

We recommend the insertion of new clause 140(1A) so that income
from reinsurance claims would be disregarded when applying the ac-
tive income test for insurance CFCs. Under the existing CFC rules,
an insurance CFC can qualify as an active business if it meets a re-
quirement that “all or nearly all” of its income comes from premiums
from certain types of insurance contracts and from investments that
are commensurate with these contracts. The existing rules do not
give consideration to the fact that a large part of an insurer’s income
can come in the form of reinsurance claims for liabilities that they
have reinsured.

Attributable (passive) telecommunications income

We recommend the insertion of new clause 19(4B) to replace the
limitations imposed on telecommunications income to exempt it
from New Zealand tax under CFC rules. Certain telecommunica-
tions income is exempt from New Zealand tax under CFC rules
because a service is unavoidably performed in New Zealand when
a CFC connects a call from its country to New Zealand. This
concession is at present limited to cases in which a CFC does not
use its own equipment or staff, or those of an associated CFC, to
perform the service in New Zealand.

Our proposed amendment would replace these limitations with re-
quirements that the person performing the service in New Zealand is
not the CFC, is subject to New Zealand tax on income they receive
from performing the service, and performs the service as part of a
substantial telecommunications business in New Zealand. This pro-
posed amendment should maintain protection of the New Zealand
tax base while accommodating commercial arrangements that ex-
isted before the enactment of the recent CFC rules.

Royalty payments exemption

We recommend the insertion of new clause 19(2C) so that third
party royalty payments paid in relation to property owned by a
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New Zealand resident would be treated as “active”, even if those
payments passed through an upper-tier and lower-tier CFC before
being returned to New Zealand. This proposed amendment would
be necessary as the current drafting of section EX 20B(5)(d) of
the principal Act takes into account only the payment that is made
between the upper-tier and lower-tier CFCs; it does not provide for
the initial payment made by the third party to the lower-tier CFC.
As such, that third party payment would be considered as “passive
income” and would be subject to attribution.

Exemption for new resident’s superannuation schemes

We recommend the insertion of new clause 24B so that the intended
policy outcome in the principal Act regarding the exemption from at-
tribution for rights held in a foreign employment-related superannu-
ation scheme would be achieved. The exemption is intended to apply
to contributions made while a taxpayer is non-resident, and during the
first four income years after becoming resident, as well as ongoing
gains on those contributions. A person should only need to calculate
their FIF income arising from interests in a foreign superannuation
scheme if they continued to make contributions after the end of the
fourth full income year since becoming resident. However, the cur-
rent drafting of section EX 42 of the principal Act does not take into
account fluctuations in the value of those exempt contributions that
occur after the end of the fourth full income year. This means that a
portion of a person’s foreign superannuation interest can be non-at-
tributable one year and attributable the next year, even if they have
not made any further contributions.

Associated persons—bond issuers and bond holders

We recommend the insertion of new clause 125(B) and an amend-
ment to clause 142 so that bond issuers and bond holders do not be-
come associated simply by being trustees and beneficiaries in a trust
that has a principal purpose of enforcing rights under the bond. At
present bond issuers are required to deduct non-resident withholding
tax on interest payments to non-resident bond-holders, rather than
paying the approved issuer levy, which is a lower rate. The amend-
ments we recommend to these clauses should enable such bond is-
suers to be able to pay the approved issuer levy.
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Drafting of CFC and FIF rules

We understand that the FIF rules were drafted in their current manner
due to the time that was available, but we consider these should be
rewritten as part of a future tax bill so that there are separate sets of
rules for CFCs, non-portfolio FIFs, and portfolio FIFs. The current
non-portfolio FIF rules are based on the existing CFC provisions,
with the rules providing departures from the treatment of CFCs. This
means that individuals have to refer to two sets of rules to navigate
the non-portfolio FIF rules.

Approved Issuer Levy

New Zealand Labour members have concerns regarding the removal
of the Approved Issuer Levy on payments of interest on securities
meeting certain requirements as notified under the Act. The New
Zealand Labour members’ concerns relate to a further erosion of the
tax base associated with financial transactions at a time of falling
government revenue. We were advised by a number of submitters
that the proposals outlined in the bill will not help increase liquid-
ity, reduce interest rates or add depth to capital markets. In addition,
New Zealand Labour members are concerned that in some cases the
current tax system already effectively contains a lower tax burden on
off-shore sources of capital relative to the tax on domestic savings,
thereby providing an undesirable incentive for funds to be sourced
off-shore rather than be saved domestically. New Zealand Labour
Party members believe that further work is required to improve the
neutrality of the tax treatment of capital across domestic and inter-
national sourcing.
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Appendix

Committee process

The Taxation (International Investment and Remedial Matters) Bill
was referred to us on 9 November 2010. The closing date for sub-
missions was 28 January 2011. We received and considered 14 sub-
missions from interested groups and individuals. We heard six sub-
missions.

We received advice from the Inland Revenue Department, the Treas-
ury, and our specialist tax advisor, Therese Turner.
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for securities

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Taxation (International Investment and
Remedial Matters) Act 2010.

2 Commencement

(1)  This Act comes into force on the day on which it receives the
Royal assent, except as provided in this section.

(2) Section 71 is treated as coming into force on 1 April 2008.

(3) Section 126(20) is treated as coming into force on 30 June
2009.

(4) Sections 19(3) te (5); {(7); and {9);19(2C) to (4B), (7), and
(9), 20, 21, 22, 33(1), (3), and (4), 43(1) and (4), 45(3),
(5), and (7), 47(1), (3), (5), and (7), 48, 49(1) and (2), 57,
58, 64, 66, 70(1) to (3), (6), (7), and (9), 74, 99, 101, 103,
112, 114, 116, 126(3), (30), (31), (34B), and (35), 129,
136, and 140 are treated as coming into force on 1 July 2009.

(4B) Section 125B is treated as coming into force on 1 April 2010.

(4C) Section 141(1)is treated as coming into force on 7 September
2010.

(5) Section 141(2) is treated as coming into force on 1 October
2010.
on 27 Oetober 2616

(6) Section 126(16) is treated as coming into force on 27 October
2010.
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(7)

(8)

)

(1
2)

(1

Sections 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 18,
19(1); (2); (6); and (8);19(1) to (2B), (6), and (8), 19B to
19E, 20B, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33(2)
and (5);33(2), (2B), and (5), 34, 35, 36, 37, 38, 39, 40,
42, 43(2), (3), and (5), 44, 45(1), (2), (4), and (6), 46,
47(2), (4), (6), and (8), 49(1B), (1C), and (3), 49B, 50, 51,
52, 53, 54, 55, 56, 60, 61, 62, 65, 67, 68, 69, 70(4), (5),
(8), and (10), 72, 73, 75, 76(1) and (3), 77(1), (3), and (5),
78(1), (3), and (5), 79(1), (3), and (5), 80(1), (3), and (4),
82(1), (3), (5), (6), and (8), 84(2), (4), and (7), 85, 86, 88,
89, 90, 91, 92, 93, 94, 97, 106, 107, 108, 109, 110, 121,
122, 123, 124, 125, 126(2), (4), (6), (7), (9), (10), (11),
(15), (18), (19), (21) to (23), (25) to (29), (33), (34), and
(36), 130, 131, 133(2) and (5), 134, 135, 137, and 138(2)
and (4) come into force on 1 July 2011.

Sections 59, 63, 67B, 76(2) and (4), 77(2), (4), and (6),
78(2), (4), and (6), 79(2), (4), and (6), 80(2) and (5), 81,
82(2), (4), (7), and (9), 83, 84(1), (3), (5), and (6), 87,
95, 96, 98, 100, 102, 104, 105, 111, 113, 115, 117, 118,
119, 120, 126(5), (8), (12) to (14), (24), (32), and (37),
127, 128, 133(1), (3), and (4), 138(1) and (3), and 139
come into force on 1 July 2012.

Section 17 comes into force on 1 October 2012.

Part 1
Amendments to Income Tax Act 2007

Income Tax Act 2007
This Part amends the Income Tax Act 2007.

Elections to make bonus issue into dividend

In section CD 8(1)(a)(i1), “or CW 11 (Dividend of conduit tax
relief holding company)” is omitted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Foreign investment fund income
Section CD 36(2) is replaced by the following:
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“(2)

)
€)

(1
2)

(1)

)

3)

(4)

)

“Exclusion for interests in FIFs resident in Australia

Subsection (1)(b)(iv) does not apply if the person’s interest in

the company is included, at the beginning of the income year in

which the payment is made, in a direct income interest of 10%

or more in a FIF that, at the beginning of the income year,—

“(a) meets the requirements of section EX 35(b)(i) to (iii)
(Exemption for interest in FIF resident in Australia);
and

“(b) does not have its liability for income tax reduced by an
exemption, allowance, or relief referred to in section
EX 35(c)(i) or (ii).”

In section CD 36, in the list of defined terms, “grey list com-

pany” is omitted.

Subsection (1) applies for income years beginning on or after

1 July 2011.

Prevention of double taxation of share cancellation
dividends

In section CD 53(3), “to CW 117 is replaced by “and CW 10”.
Subsection (1) applies for income years beginning on or after
1 July 2011.

When attributed CFC income arises

After section CQ 2(1)(b), the following is inserted:

“(bb) the person is not a portfolio investment entity; and”.

In section CQ 2(2), in the words before the paragraphs,

“Branch equivalent method” is replaced by “Attributable FIF

income method”.

In section CQ 2(2)(b), “branch equivalent method” is replaced

by “attributable FIF income method”.

In section CQ 2, in the list of defined terms,—

(a)  “branch equivalent method” is omitted:

(b)  “attributable FIF income method” and “portfolio invest-
ment entity” are inserted.

Subsections (1) to (3) apply for income years beginning on

or after 1 July 2011.

10

15

20

25

30



Taxation (International Investment and

Remedial Matters) Bill Part 1 cl 8
8 When FIF income arises
(1)  Section CQ 5(1)(c)(v) is replaced by the following:
“(v) the exemption in section EX 35 (Exemption for
interest in FIF resident in Australia):”.
(1B) In section CQ 5(1)(c)(xiv), “exception); and” is replaced by
“exception):” and the following is added:
“(xv) an_exemption given by sections EX 50,
EX 18A(2)(b)(i), and EX 21B (which relate to
the attributable FIF income method and FIFs
corresponding to non-attributing active CFCs);
and”.
(1C) Section CQ 5(1)(d) and (e) are replaced by the following:

“(d)

if the person is a natural person and not acting as a

“(e)

trustee,—

11791

1

the total cost, calculated under section EX 68
(Measurement of cost), of attributing interests in
FIFs that the person holds at any time in the year
when the person is a New Zealand resident is
more than $50,000:

“(i1) the person includes, in a return for the year, FIF
income or loss from an attributing interest in a
FIF:

“(ii1) the person has, in the return for 1 of the preceding

4 income years (the earlier vear), included FIF
income or loss from attributing interests in FIFs
with a total cost of $50,000 or less, calculated
under section EX 68, at all times in the earlier
year when the person is a New Zealand resident;
and

if the person is acting as trustee of a trust that meets the

requirements of subsection (5),—

176

1

the total cost, calculated under section EX 68, of
attributing interests in FIFs that the person holds
at any time in the year is more than $50,000:

“(i1) the person includes, in a return for the year, FIF
income or loss from an attributing interest in a
FIF:

“(iii) the person has, in the return for 1 of the preceding

4 income vyears (the earlier year), included FIF

9
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)

)

o

“(3)

income or loss from attributing interests in FIFs
with a total cost of $50,000 or less, calculated
under section EX 68, at all times in the earlier
year; and”.
In section CQ 5(2), in the words before the paragraphs, “ac-
counting profits method or branch equivalent method” is re-
placed by “attributable FIF income method”.
In section CQ 5, in the list of defined terms,—
(a) “accounting profits method” and “branch equivalent
method” are omitted:
(b) “attributable FIF income method” and “loss” are in-
serted.
on ot after + July 20+t
Subsections (1) to (2) apply for income years beginning on
or after 1 July 2011.

Dividend derived from foreign company

1 seetton €W H2)a); the words before the subparagraphs are
replaced by “a direct income interest that dees not meet the
terest i FIF restdent in Australia) and ts excluded from being
In section CW 9(2)(a), the words before the subparagraphs are
replaced by “a direct income interest that meets the require-
ments of neither section EX 34 (CFC rules exemption) nor
section EX 35 (Exemption for interest in FIF resident in Aus-
tralia) and is excluded from being an attributing interest by—"".
1 seetion €W 9(3); “multi-rate PHE s replaced by “portfolio
Section CW 9(3) is replaced by the following:
“Non-application to certain dividends

This section does not apply to a dividend—

3)

10

“(a) derived by a portfolio investment entity:
“(b) excluded by section CD 36(2) (Foreign investment fund
income) from the effect of section CD 36(1).”

In section CW 9, in the list of defined terms,—

10

15

20

25

30

35



Taxation (International Investment and
Remedial Matters) Bill Part 1 cl 13

4)

10
(1)
2)

11
(1)
)
12
(1
)
€)
13
(1)
)

€)

(a)  “multi-rate PIE” and “portfolio tax rate entity” are omit-
ted:

(b)  “portfolio investment entity” is inserted.

Subsections (1) and (2) apply for income years beginning

on or after 1 July 2011.

Section CW 11 repealed
Section CW 11 is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Dividends derived by qualifying companies

Insection CW 14, “Sections CW 10 and CW 11 do” is replaced
by “Section CW 10 does”.

Subsection (1) applies for income years beginning on or after
1 July 2011.

When attributed CFC loss arises

After section DN 2(1)(b), the following is inserted:

“(bb) the person is not a portfolio investment entity; and”.

In section DN 2, in the list of defined terms, “portfolio invest-
ment entity” is inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Ring-fencing cap on deduction

In section DN 4(1)(b), “branch equivalent method” is replaced
by “attributable FIF income method”.

In section DN 4, in the list of defined terms,—

(a)  “branch equivalent method” is omitted:

(b)  “attributable FIF income method” is inserted.
Subsection (1) applies for income years beginning on or after
1 July 2011.
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14  Foreign investment fund loss
(1)  In section DN 5(2), “branch equivalent method” is replaced
by “attributable FIF income method” in each place where it
appears.
(2) Insection DN 5, in the list of defined terms,—
(a)  “branch equivalent method” is omitted:
(b)  “attributable FIF income method” is inserted.
(3) Ssubsection (1) applies for income years beginning on or after
1 July 2011.
15  When FIF loss arises
(1)  Section DN 6(1)(c)(v) is replaced by the following:
“(v) the exemption in section EX 35 (Exemption for
interest in FIF resident in Australia):”.
(1B) In section DN 6(1)(c)(xiv), “exception); and” is replaced by
“exception):” and the following is added:
“(xv) an__exemption given by sections EX 50,
EX 18A(2)(b)(i), and EX 21B (which relate to
the attributable FIF income method and FIFs
corresponding to non-attributing active CFCs);
and”.
(1C) Section DN 6(1)(d) and (e) are replaced by the following:

“(d) if the person is a natural person and not acting as a
trustee,—

“(1) the total cost, calculated under section EX 68
(Measurement of cost), of attributing interests in
FIFs that the person holds at any time in the year
when the person is a New Zealand resident is
more than $50,000:

“(i1) the person includes, in a return for the year, FIF
income or loss from an attributing interest in a
FIF:

“(ii1) the person has, in the return for 1 of the preceding
4 income years (the earlier year), included FIF
income or loss from attributing interests in FIFs
with a total cost of $50,000 or less, calculated
under section EX 68, at all times in the earlier
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2)

3)

16
(1)
2)

3)

year when the person is a New Zealand resident;
and
“(e) 1ifthe person is acting as trustee of a trust that meets the
requirements of subsection (4),—

11781

attributing interests in FIFs that the person holds
at any time in the year is more than $50,000:
“(i1) the person includes, in a return for the year, FIF
income or loss from an attributing interest in a
FIF:
“(ii1) the person has, in a return for 1 of the preceding
4 income years (the earlier year), included FIF
income or loss from attributing interests in FIFs
with a total cost of $50,000 or less, calculated
under section EX 68, at all times in the earlier
year; and”.
In section DN 6(2), “accounting profits method or branch
equivalent method” is replaced by “attributable FIF income
method”.
In section DN 6, in the list of defined terms,—
(a) “accounting profits method” and “branch equivalent
method” are omitted:
(b) ‘“attributable FIF income method”, “FIF income”, and
“loss” are inserted.
ont or after + July 26+
Subsections (1) to (2) apply for income years beginning on
or after 1 July 2011.

Ring-fencing cap on deduction: branch equivalent
method

In the heading to section DN 8, “branch equivalent method”
is replaced by “attributable FIF income method”.

In section DN 8(1), “branch equivalent method” is replaced
by “attributable FIF income method” in each place where it
appears.

In section DN 8, in the list of defined terms,—

13

1) the total cost, calculated under section EX 68, of 5
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4

17
(1)
)

18
(D)

(a)  “branch equivalent method” is omitted:
(b)  “attributable FIF income method” is inserted.

Subsections (1) and (2) apply for income years beginning
on or after 1 July 2011.

Section DX 3 repealed
Section DX 3 is repealed.

Subsection (1) applies for the 2013—14 and later income
years.

Section EX 14 replaced
Section EX 14 is replaced by the following:

“EX 14 Attribution: 10% threshold, not PIE

“(D)

“2)

2)

“Persons with attributed CFC income or loss

A person has attributed CFC income or loss from a CFC only

if the person—

“(a) has an income interest in the CFC of 10% or more for
the relevant accounting period; and

“(b) is not a portfolio investment entity.

“Portfolio investment entity

A portfolio investment entity that would have attributed
CFC income or loss from a CFC in the absence of subsec-
tion (1)(b) has FIF income or loss from the CFC under the
FIF rules.

“Defined in this Act: accounting period, attributed CFC income, CFC, FIF in-
come, FIF rules, income interest, loss, PIE, portfolio investment entity”.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Attributable CFC amount

1 seetton £X 26B(3)(a); the words before the subparagraphs
that are a direct income interest in a foreign company; do not
meet the requirements of seetion EX 35(a) to {e); and arc
In section EX 20B(3)(a), the words before the subparagraphs
are replaced by “a dividend that is paid in relation to rights
that are a direct income interest in a foreign company, meet
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)

(2B)

the requirements of neither section EX 34 nor section EX 35,
and are excluded from being an attributing interest by—"".

Section EX 20B(3)(m)(ii) is replaced by the following:

“@1) owned by the CFC or by a €F€ er FIF that is
associated with the CFC; and”.

In section EX 20B(3)(n), “subsection (11).” is replaced by

20)

“subsection (11):” and the following is added:

“(o) a dividend that is excluded by section CD 36(2) (For-
eign investment fund income) from the effect of section

CD 36(1).”
Section EX 20B(5)(d)(1) to (iii) are replaced by the following:

€)

(4)

11791

1) paid to the CFC by a person not associated with
the CFC under section YB 2, or by a CFC asso-
ciated with the CFC under section YB 2 that has
received a rovalty payment from such a person
or a royalty payment arising from such a rovyalty
payment; and

“@i1) from property owned by a New Zealand resident
who is resident in no other country under all ap-
plicable double tax agreements; and

“(ii1) from property licensed to the CFC, or to a CFC
associated with the CFC under section YB 2,
(the licensee) by the New Zealand resident for
an arm’s length amount determined under section
GC 13 for the arrangement between the licensee
and the New Zealand resident.”

Section EX 20B(7)(a) is replaced by the following:

“a) from tand in a country or territory with whiteh the €FC
16):

“(a) from land in a country or territory with which the CFC
has a taxed CFC connection:”.

Section EX 20B(11)(a) is replaced by the following:

“(a) the service is the transmission, emission, or reception
of information between New Zealand and a country or
territory with which the CFC has tnks that meet the
requirements of subseetion (146)a taxed CFC connec-
tion; and”.
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(4B) Section EX 20B(11)(¢) and (d) are replaced by the following:
“(c) the service is performed by a person, other than the

CFC, who—

“(1) is resident in New Zealand, and is resident in
no other country under all applicable double tax
agreements:

“(i1) has a fixed establishment in New Zealand that is
a permanent establishment under all applicable
double tax agreements; and

“(d) the service is performed by the person as part of a busi-
ness in New Zealand of providing telecommunication
services in New Zealand—

“(i) carried on through the person’s fixed estab-
lishment, if the person is not resident in New
Zealand; and

“(i1) from which the person derives assessable income
of more than $5,000,000 per annum.”

“+6) The retationship between a €F€ and a country or territory (the
“@) the €FC 1s resident mn the host country under seetion
¥D 3 (Country of restdence of foreign countries); and
“by there ts no other country or territory for whieh the €FC
js—

“) a restdent under the domestic taw of the country
ot territory:

“tity thable to income tax beeause of the €FC*s domi=
eilte; restdence; place of meorporation; or centre
of management:

“fiity treated as a resident under an agreement with
the host country that would be a double tax
agreement 1f it were an agreement between New
Zeatand and the host country; and

“e) the €F€ has no presence outside the host country thatts

a fixed establishment or permanent establishment under

an agreement; between another country or territory and

the host country; that would be a double tax agreement
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if 1t were between New Zeatand and the host country:
and

“dy the €F€C ts table in the host country to tax on its in-
of incorporation; or centre of management; or there 1s

another €FC (the parent €F€) that—
“t) wholly owns the €FC under the taws of New
Zeatand and the host country; and

“Gi) has a refationship with the host country meeting
the requirements of paragraphs (a) to {e); and
“tit) beeause of the parent €FEC’s domieile; residence;
ptace of incorporation; or eentre of management;
s Hable in the host country to tax on its income
in the same period that the €FC would be Hable
o its income if it were a company hable for tax>

(6) In section EX 20B, in the list of defined terms, “attributable
FIF income method” is inserted.

A  In section EX 20B; in the tist of defined terms; “double tax

(7) In section EX 20B, in the list of defined terms, “taxed CFC
connection” is inserted.
on ot after + July 260t

(8) Subsections (1) to (2B) apply for income years beginning
on or after 1 July 2011.
ot after T July 20069

(9) Subsections (2C) to (4B) apply for income years beginning
on or after 1 July 2009.

19B Net attributable CFC income or loss

(1)  Section EX 20C(6)(a)(ii) is replaced by the following:

“(i1) that are distributions relating to fixed-rate foreign
equity or deductible foreign equity distributions
of the CFC and are paid by the CFC to a com-

pany resident in New Zealand, to another CFC,
or to a FIF for which the interest holder uses the
attributable FIF income method:”.
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2)

19C

Section EX 20C(6)(c)(i) is replaced by the following:
“(1) under which the CFC provides funds to another
CFC associated with the CFC under section YB 2
(Two companies) or to a FIF for which the in-
terest holder uses the attributable FIF income
method and that is associated with the CFC under
section YB 2; and”.

Section EX 20C(7)(b)(1) is replaced by the following:
“(1) held by a company that is a New Zealand resi-
dent, a CFC, or a FIF for which the interest holder
uses the attributable FIF income method; and”.

Subsections (1) to (3) apply for income years beginning on
or after 1 July 2011.

Adjustment of fraction for excessively debt funded CFC

a

3)

Section EX 20D(6)(b) and (c¢) are replaced by the following:

“(b) fixed-rate foreign equity that is issued by the CFC and
held by a company that is a New Zealand resident, a
CFC, or a FIF for which the interest holder uses the
attributable FIF income method:

“(c) shares issued by the CFC in relation to which the CFC
makes deductible foreign equity distributions to a com-
pany that is a New Zealand resident, a CFC, or a FIF
for which the interest holder uses the attributable FIF
income method.”

Section EX 20D(7)(b)(1) is replaced by the following:

“(1) under which the CFC provides funds to another
CFC that is associated with the CFC under sec-
tion YB 2 (Two companies) or to a FIF for which
the interest holder uses the attributable FIF in-
come method and that is associated with the CFC
under section YB 2; and”.

Section EX 20D(10), other than the heading, is replaced by the
following:

“(10) The formula for the CFC’s fraction is—
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)

“(12)

attributable foreign company assets

total foreign company assets.

Section EX 20D(12) and (13) are replaced by the following:

“Attributable foreign company assets

Attributable foreign company assets is the total value of as-

“(13)

sets, consolidated under generally accepted accounting prac-

tice for the accounting period, of all the interest holder’s CFCs

and of all the FIFs for which the interest holder uses the at-

tributable FIF income method, to the extent to which each as-

set is—

“(a) used for the purpose of deriving an attributable CFC

amount or an amount that is included in net attributable
FIF income or loss; and
“(b) not used for the purpose of deriving an amount other

than an amount referred to in paragraph (a).

“Total foreign company assets

Total foreign company assets is the total value of assets, con-

19D

solidated under generally accepted accounting practice for the

accounting period, of all the interest holder’s CFCs and of all

the FIFs for which the interest holder uses the attributable FIF

income method.”

In section EX 20D, in the list of defined terms, “attributable

FIF income method”, “net attributable FIF income”, and

“loss” are inserted.

Subsections (1) to (4) apply for income years beginning on

or after 1 July 2011.

Relative debt-asset ratio for CFC

a

Section EX 20E(5)(b) and (c) are replaced by the following:

“(b) fixed-rate foreign equity issued by a member of the

group and held by a company that is a New Zealand
resident, a CFC, or a FIF for which the interest holder
uses the attributable FIF income method:

“(c) equity interests issued by a member of the group in re-

lation to which the member makes deductible foreign
equity distributions to a company that is a New Zealand
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resident, a CFC, or a FIF for which the interest holder
uses the attributable FIF income method.”

(2) In section EX 20E, in the list of defined terms, “attributable
FIF income method” is inserted.

(3) Subsection (1) applies for income years beginning on or after
1 July 2011.

19E Attributable CFC amount and net attributable CFC
income or loss: calculation rules

(1)  Section EX 21(31), other than the heading, is replaced by the
following:

“(31) Subsection (30) does not apply if another party to the lease is a
New Zealand resident, a CFC, or a FIF for which the taxpayer
uses the attributable FIF income method.”

(2) Insection EX 21, in the list of defined terms, “attributable FIF
income method” is inserted.

(3) Subsections (1) and (2) apply for income years beginning
on or after 1 July 2011.

20  Non-attributing active CFCs

(1)  After section EX 21B(3), the following is added:

“Single test for each CFC

“(4) In determining whether CFCs are non-attributing active CFCs
for an accounting period under a test in section EX 21D or
EX 21E, an interest holder must not use the result of a test
applied to a test group that includes a CFC if the person uses
for the period a result of the same or a different test applied to
the CFC, alone or as part of a different test group.”

(2) Ssubsection (1) applies for income years beginning on or after
1 July 2009.

20B Applicable accounting standards for section EX 21E

(1)  Section EX 21C(9)(c)(i) is replaced by the following:

20

“(1) fraudulent activity by the interest holder, the
CFC, a company in the CFC’s test group, or the
auditor:”.
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21
(1)

2

In section EX 21C, in the list of defined terms, “company” is

inserted.

Subsection (1) applies for income years beginning on or after

1 July 2011.

Non-attributing active CFC: default test
Section EX 21D(1)(a) is replaced by the following:

)

“(a)

each subject to the taws of the same country or territory
and having a relationship with the country or territory

each subject to the laws of the same country or territory

and having a taxed CFC connection with the country or
territory; and”.

“tH0) The relationship between a €FC and a country or territory (the
host country) meets the requirements of this subseetton #f—

“lay
by

the €F€ 1s restdent i the host country under seetton

¥P 3 tCountry of restdence of foretgn countries): and

there 1s no other country or territory for whiteh the €FE€
jo—

“) a restdent under the domestic taw of the country
ot territory:

“6ity table to income tax beeause of the €EFE*s domi=
eile; residence; place of incorporation; or eentre
of management:

“tit) treated as a resident under an agreement with
the host country that would be a double tax
agreement 1f 1t were an agreement between New
Zealand and the host country; and

the €F€ has no presence outstde the host eountry that s

a fixed establishment or permanent establishment under

an agreement; between another eountry or territory and

the host country; that would be a double tax agreement
if 1t were between New Zeatand and the host country:
and

the €F€ ts habte in the host country to tax on its in=
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= 2 B 2

(1)

)

€)

22

of incorporation; or centre of management; or there 1s

another €FC (the parent €F€) that—
“¢ry wholly owns the €FC under the laws of New
Zeatand and the host country; and

“Gt) has a relationship with the host country meeting

the requirements of paragraphs (a) te (e); and

“Git) beeause of the parent €FE*s domieile; residence;

ptace of incorporation; or eentre of management;

s hable in the host country to tax on its income

i1 the same period that the €FC would be Hable

ot its income if it were a company hable for tax>

In section EX 21D, in the list of defined terms, “taxed CFC
connection” is inserted.
on ot after + Fuly 2069-

Subsection (1) applies for income years beginning on or after
1 July 2009.

Non-attributing active CFC: test based on accounting

standard

Section EX 21E(2)(b) is replaced by the following:

“b) eachcompany 1s subjeet to the taws of the same country
or territory and has a relattonship with the country or

“(b) each company is subject to the laws of the same country

or territory and has a taxed CFC connection with the
country or territory; and”.

After section EX 21E(9)(c), the following is inserted:

“(cb) gain or loss from a financial asset that is a finan-
cial arrangement or agreement referred to in section

EX 20B(12):”.
After section EX 21E(10)(a), the following is inserted:
“(ab) income from rent:”.
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“tH4) The relationship between a €FC and a country or territory (the
host country) meets the requirements of this subsection #f—

ﬁfa}
ﬁeb)

the €FC is restdent in the host country under section

¥P 3 tCountry of restdenee of foretgn countries): and

there 1s no other country or territory for whteh the €FE
jo—

“t) arestdent under the domestic faw of the country
ot territory:

“G1) hable to income tax beeause of the EFC’s domi=
eile; restdence; place of incorporation; or eentre
of management:

“Git) treated as a resident under an agreement with
the host country that would be a double tax
agreement if it were an agreement between New
Zealand and the host country; and

the €F€ has no presence outstde the host country that is

a fixed establishment or permanent establishment under

an agreement; between another country or territory and

the host country; that would be a double tax agreement
1f 1t were between New Zeatand and the host country:
and

the €FC 1s hable in the host country to tax on its =

of imcorporation; or centre of management; or there 1s

another €FC (the parent €F€) that—

“y wholly owns the €F€C under the taws of New
Zealand and the host country; and

“Gt) has a relationship with the host country meeting
the requirements of paragraphs (a) te (e); and

“fiit) beeause of the parent €EFC>s domietle; residence;
ptaee of incorporation; or eentre of management;
s hable in the host country to tax on its income
i1 the same period that the €FC would be Hable
ot its income if it were a company hable for tax>

In seettonr EX 21E; in the hist of defined terms; “double tax
In section EX 21E, in the list of defined terms, “taxed CFC

connection” is inserted.
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or after + July 2609
(6) Subsections (1) to (3) apply for income years beginning on
or after 1 July 2009.

23 CFC rules exemption
(1) Insection EX 34(b), “falls.” is replaced by “falls; and” and the
following is added:

“(c) the person is not a portfolio investment entity.”
(2) Insection EX 34, in the list of defined terms, “portfolio invest-
ment entity” is inserted.

(3) Subsection (1) applies for income years beginning on or after
1 July 2011.

24  Section EX 35 replaced
(1)  Section EX 35 is replaced by the following:

“EX35 Exemption for interest in FIF resident in Australia
A person’s rights in a FIF in an income year are not an attribut-
ing interest if,—
“(a) at all times in the year, the rights are a direct income
interest of 10% or more; and
“(b) at all times in the year, the FIF is—
“(i) resident in Australia; and
“(i1) under Australian law, subject to income tax on its
income or treated as part of the head company of
a consolidated group subject to income tax on its
income; and
“(ii1) treated as being resident in Australia under all
agreements between the government of Australia
and the governments of other territories that
would be a double tax agreement if between the
government of New Zealand and the government
of the other country or territory; and
“(c) the FIF’s liability for income tax for the income year is
not reduced by—
“(i) an exemption from income tax for income de-
rived from business activities carried on outside
Australia:
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“(i1) a special allowance, relief, or exemption with re-
spect to offshore banking units; and
“(d) atall times in the year, the person is none of the follow-
ing:
“(i) a portfolio investment entity:
“(il) a superannuation scheme:
“(iil) a unit trust:
“(iv) a life insurer:
“(v) a group investment fund.

“Defined in this Act: attributing interest, direct income interest, double tax

agreement, FIF, group investment fund, income tax, income year, life insurer,

portfolio investment entity, resident in Australia, superannuation scheme, unit
2

trust .

(2) Subsection (1) applies for income years beginning on or after
1 July 2011.
24B New resident’s accrued superannuation entitlement
exemption
(1) Insection EX 42(1)(a), “subsections (2) to (4)” is replaced by
“subsection (2)”.
(2) Section EX 42(2) is replaced by the following:
“Requirements for accrual of rights
“(2) The rights must have accrued—
“(a) when the person is not a New Zealand resident:
“(b) during a period for which the person is a New Zealand
resident that—
“(1) begins when the person becomes a New Zealand
resident; and
“(i1) ends before the first day of the fifth income year
following the income year in which the person
becomes a New Zealand resident:
“(c) as aresult of rights that satisfy paragraph (a) or (b).”
(3) Section EX 42(3) and (4) are repealed.
25  Six calculation methods
(1)  In the heading to section EX 44, “Six” is replaced by “Five”.
(2)  Section EX 44(1)(a) is repealed.
(3) Section EX 44(1)(b) is replaced by the following:

“(b) the attributable FIF income method; or”.
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(4)

In section EX 44, in the list of defined terms,—

(a) “accounting profits method” and “branch equivalent
method” are omitted:

(b)  “attributable FIF income method” is inserted.

(5) Subsections (1) to (3) apply for income years beginning on
or after 1 July 2011.
26  Limits on choice of calculation methods
(1)  Section EX 46(2) is repealed.
(2)  Section EX 46(3) is replaced by the following:
“Attributable FIF income method
“3) A person may use the attributable FH tncome method to cal=
culate FHF income or toss from an attributing mterest iy a FH*
“y the FF ts a company; and
“tity the person 1s not a portfolto mvestment entity:
and
“tiity the mterest ts a direet income interest of 10% or
more; atd
“b) the person can provide to the Commisstoner; if re=
quested; suffictent information to enable the Commis=
stoner to cheek the ealeulations required by section
EX 56-
“(3) A person may use the attributable FIF income method to cal-

26

culate FIF income or loss from an attributing interest in a FIF
for an accounting period only if the person can provide to the
Commissioner, if requested, sufficient information to enable
the Commissioner to check the calculations required by sec-
tion EX 50 and,—
“(a) at all times in the accounting period,—
“(1) the FIF is a company; and
“(i1) the item ‘income interest’ given by section
EX 50(4) for the person and the FIF is 10% or
more; and
“(iii) the person is not a portfolio investment entity:
“(b) the FIF is a CFC and the person cannot determine the
market value of the attributing interest at the beginning
of the accounting period except by independent valu-
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ation and neither the person nor a person who has a di-

rect income interest of 10% or more in the FIF is—

“(1) alisted company:

“(i1) a group investment fund:

“(iii) a portfolio investment entity:

“(iv) a superannuation scheme:

“(v) a unit trust:

“(vi) atrustee of a trust with a beneficiary described in
1 or more of subparagraphs (i) to (iv).”

(3)  Section EX 46(4) is repealed.

(4) Section EX 46(5) is replaced by the following:
“Deemed rate of return method

“(5) A person may use the deemed rate of return method to calcu-
late FIF income or loss from an attributing interest in a FIF
only if the person is required by section EX 47 to use the
deemed rate of return method for the interest.”

(5)  Section EX 46(6)(c) is repealed.

(6) Section EX 46(7) is repealed.

(6B) In section EX 46(8), “Despite subsection (7), a person” is re-
placed by “A person”.

(7)  Section EX 46(9)(a) is repealed.

(8)  In section EX 46, in the list of defined terms,—
(a)  “branch equivalent method” is omitted:
(b)  “attributable FIF income method” is inserted.

(9) Subsections (1) to (7) apply for income years beginning on
or after 1 July 2011.

27  Default calculation method

(1)  Section EX 48(2) is replaced by the following:
“Default choice

“(2) The person is treated as having chosen to use, for the period,—
“(a) the fair dividend rate method if it is practical to use it;

and
“(b) the cost method if it is not practical to use the fair divi-
dend rate method.”
(2) In section EX 48, in the list of defined terms, “accounting

profits method”, “comparative value method”, and “deemed
rate of return method” are omitted.
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(3) Subsection (1) applies for income years beginning on or after
1 July 2011.

28  Section EX 49 repealed

(1)  Section EX 49 is repealed.

(2) Ssubsection (1) applies for income years beginning on or after

1 July 2011.

29  Branch equivalent method

(1)  The heading to section EX 50 is replaced by “Attributable
FIF income method”.

(2)  In section EX 50(1),—

(a)  “branch equivalent method” is replaced by ‘“at-
tributable FIF income method”:

(b)  in the formula, “branch equivalent” is replaced by “net
attributable FIF”.

(3)  Section EX 50(3) is replaced by the following:

“Net attributable FIF income or loss

“a) sections EX 18A to EX 21E; EX 24; and EX 25; as
modified by subseetion (4B); as if the HF were a
€€ for which the person were caleutating the net
attributable €FC income or toss for the accounting
period; and

“b) subsections (5) and (6)-

“(3) Net attributable FIF income or loss is the amount for the FIF
and the accounting period found by applying—

“(a) sections EX 18A to EX 21E, EX 24, and EX 25, as
modified by subsection (4B), as if the FIF were a CFC
and the person’s attributing interests in the FIF were
income interests in the CFC; and

“(b) subsections (5) and (6).”

(4)  After section EX 50(4), the following is inserted:

“Modifications to method of calculating net attributable CFC
income or loss

“(4B) The net attributable FIF income or loss of a FIF is calculated

28
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“(a)

“(ab)

section EX 20B(5)(c)(i) required that the royalty be paid
by a foreign company meeting the requirements of sec-
tion EX 50(4C):

section EX 20B(5)(d) were omitted:

“(b)

“(0)

“(cb)

section EX 20B(7)(c) required that the rent be paid by a
foreign company meeting the requirements of section
EX 50(4C):

section EX 20B(12)(a) required that the financial ar-
rangement or agreement be an agreement by the CFC to
lend money to a foreign company meeting the require-
ments of section EX 50(4C):

section EX 21C(2)(a) required—

“(ce)

“(1) the interest holder or other person to have ac-
counts that include the accounts of the CFC,
including by proportionate consolidation under
NZIAS 31:

“(i1) the interest holder or other person to have ac-
counts that include dividends and net fair value
changes in relation to the CFC under NZIAS 39,
or include amounts recognised under the equity
method in NZIAS 28 or NZIAS 31, and the CFC
to have accounts that are prepared under United
States generally accepted accounting principles
and meet the requirements of section EX 21C(8)
for accounts prepared under those principles in
the United States of America:

section EX 21C(3)(a) required—

“(1) the interest holder or other person to have ac-
counts that include the accounts of the members
of the test group, including by proportionate con-
solidation under NZIAS 31:

“(i1) the interest holder or other person to have
accounts that include dividends and net fair
value changes in relation to the members under
NZIAS 39, or include amounts recognised under
the equity method in NZIAS 28 or NZIAS 31,
and the members to have accounts that are pre-
pared under United States generally accepted
accounting principles and meet the requirements

29
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of section EX 21C(8) for accounts prepared

under those principles in the United States of

America:

“(cd) section EX 21C(4)(a) required—

(13

1

(i)

the interest holder or other person to have ac-

counts that include the accounts of the CFC, in-
cluding by proportionate consolidation under the
IFRSE corresponding to NZIAS 31:

the interest holder or other person to have ac-

counts that include dividends and net fair value
changes in relation to the CFC under the IFRSE
corresponding to NZIAS 39, or include amounts
recognised under the equity method in the IFRSE
corresponding to NZIAS 28 or NZIAS 31, and
the CFC to have accounts that are prepared under
United States generally accepted accounting
principles and meet the requirements of section
EX 21C(8) for accounts prepared under those
principles in the United States of America:

“(ce) section EX 21C(5)(a) required—

3

1

(i)

the interest holder or other person to have ac-
counts that include the accounts of the mem-
bers of the test group, including by proportionate
consolidation under the IFRSE corresponding to
NZIAS 31:

the interest holder or other person to have ac-

counts that include dividends and net fair value
changes in relation to the members under the
IFRSE corresponding to NZIAS 39, or include
amounts recognised under the equity method
in the IFRSE corresponding to NZIAS 28 or
NZIAS 31, and the members to have accounts
that are prepared under United States generally
accepted accounting principles and meet the
requirements of section EX 21C(8) for accounts
prepared under those principles in the United
States of America:

“(d) section EX 21D(1)(a) required that none of the other
companies in the test group be a CFC:
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“(e)

“()
“(g)
“(h)
“(i)
“0)
ﬁflﬁ

“(k)

section EX 21D(1)(b) required that the CFC hold a vot-
ing interest of more than 50% in each of the other com-
panies in the test group:

section EX 21D(3)(b) were omitted:

section EX 21E(2)(b) required that none of the other
companies in the test group be a CFC:

section EX 21E(2)(c) required that the CFC hold a vot-
ing interest of more than 50% in each of the other com-
panies in the test group:

section EX 21E(2)(d) were omitted:

section EX 21E(4)(c) were omitted:

seetion EX 2HE(9H(a) required that an amount in the
category be a dividend that ts not inchuded in the at-
seetion EX 20B(3)(a) to (¢) and s not exchided by see-
ot toss under section EX 56(6)-

the references in section EX 21E(7)(f) and (g) to

M

“(m)

‘NZIAS 39’ were to ‘whichever is appropriate of

NZIAS 39, an equivalent IFRSE, and an equivalent

standard or principle included in United States gener-

ally accepted accounting principles’:

section EX 21E(9)(a) required that an amount in the

category be a dividend that is—

“(1) not included in the attributable CFC amount
for the accounting period under section
EX 20B(3)(a) to (c); and

“(i1) paid by a company other than 1 from which the
person does not have additional FIF income or
loss under subsection (6) because of the applica-
tion of subsection (7B)(b):

the references in section EX 21E(10)(¢) and (d) to

“(n)

‘NZIAS 39’ were to ‘whichever is appropriate of
NZIAS 39, an equivalent IFRSE, and an equivalent
standard or principle included in United States gener-
ally accepted accounting principles’:

the references in section EX 21E(12)(d) to ‘NZIAS 39’

were to ‘whichever is appropriate of NZIAS 39, an
equivalent IFRSE, and an equivalent standard or prin-
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ciple included in United States generally accepted
accounting principles’:
“(o) the reference in section EX 21E(12)(g) to ‘NZIAS 32°

were a reference to ‘whichever is appropriate of
NZIAS 32, an equivalent IFRSE, and an equivalent
standard or principle included in United States gener-
ally accepted accounting principles’.

“Requirements for foreign company making payments to FIF

“(4C) A foreign company making payments to a FIF meets the re-
quirements of this subsection if—

32

‘_‘_@}

“(a)

the foreign company is a non=attributing active €F€
under sectiont EX 21B(2) or wotld be a non=attributing
active €F€ under section EX 21B(2) if it were a EFC in
the absence of sections EX 20B(5)te)tt); EX 20B(Hte);
and EX 20B(12)ta); and

the person uses the attributable FIF income method for

“(ab)

the foreign company; and
the foreign company, if it were a CFC, would be a non-

“(b)

attributing active CFC under section EX 21B(2) in the
absence of section EX 20B(5)(c)(i), (7)(c), and (12)(a);
and

the FHF holds a voting mterest of more than 56% m the
foretgn company; and

a group of persons holds total voting interests of more

ﬁ(e)’

“(©)

than 50% in the FIF and in the foreign company; and
the FHF and the foreign company are resident in the
same country fthe hest eountry) under section YD 3

the FIF and the foreign company each have a taxed FIF

connection with the same country or territory.
there s no other country or territory for whieh the FH*

ot the foretgn company ts—
“t) arestdent under the domestic faw of the country
ot territory:

“fity table to income tax because of domieile; rest=
dence; place of incorporation; or centre of man=
agement:

“Git) treated as a resident under an agreement with
the host country that would be a double tax

10

15

20

25

30

35



Taxation (International Investment and
Remedial Matters) Bill Part 1 cl 29

ﬁ(e}

agreement if it were an agreement between New
Zealand and the host country; and

the F1F and the foreign eompany each have no presence

ottside the host country that s a fixed establishment or

permanent establishment under an agreement; between
another country or territory and the host country; that
wotld be a double tax agreement if it were between

New Zealand and the host country: and

the FHF and the foreign company are each hable i the

host country to tax on their respective incomes becatse

of their domieile; restdence; place of incorporation; or
centre of management; or there 1s a FHF (the parent

FH that—

“ty wholly owns the FIF or foreign eompany under
the taws of New Zealand and the host country:
and

“tit) has a relationship with the host country meeting
the requirements of paragraphs {€) to {e}; and
place of incorporation; ot centre of management;
1s hrable i the host country to tax on its income
in the same period that the FHF or foretgn com=
pany would be table on its meome if 1t were a

(4B) In section EX 50(5)(a), “branch equivalent income or loss” is

replaced by “net attributable FIF income or loss”.

(5)  After section EX 50(7), the following is inserted:
“Exception to subsection (6)

“(7B) A person does not have additional FIF income or loss under
subsection (6) from a FIF with an interest in a foreign company

if—
“(a)

the foreign company meets the test for a non-attributing

active CFC under section EX 21B(2) and the person—

“@) would be able to use the attributable FIF income
method for the foreign company if the person
held the FIF’s interest in the foreign company:

“(i1) is able to include the foreign company in the
same test group as the FIF under section EX 21D
or EX 21E:
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“by the FIF wotld meet the test for a non=attributing ac=

“(b)

ing amounts relating to the mterest i the forergn eom=
pany reported in the accounts of the FH or in the econ=
solidated accounts of the FH”s test group under see-
under section EX 2HE(S) and (8) for the FIF or the test
group:
counts under the equity method under NZHAS 28
ot NAAS 3+

3t

“Git) dividends and holdi . od in the
profit and toss accounts under NZHAS 39+

the FIF would meet the test for a non-attributing ac-

tive CFC under section EX 21B(2)(b) if the following

amounts relating to the interest in the foreign company

reported in the accounts of the FIF, or in the consoli-
dated accounts of the FIF’s test group under section

EX 21E, were included in the items added passive and

reported revenue under section EX 21E(5), (8), and (10)

for the FIF or the test group:

“(i) amounts recognised in profit and loss under the
equity method under whichever is appropriate of
NZIAS 28, NZIAS 31, an equivalent IFRSE, and
an equivalent standard or principle in the gener-
ally accepted accounting principles in the United
States of America:

“(i1) amounts recognised in profit or loss under pro-
portionate consolidation under whichever is ap-
propriate of NZIAS 31, an equivalent IFRSE, and
an equivalent standard or principle in the gener-
ally accepted accounting principles in the United
States of America:

“(ii1) dividends and net fair value changes recognised
in profit or loss in relation to investments ac-
counted for under whichever is appropriate of
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(6)
(7)

(8)

30
(1)

“(7)

2)

3)

31
(D

NZIAS 39, an equivalent IFRSE, and an equiva-
lent standard or principle in the generally ac-
cepted accounting principles in the United States
of America:
“(c) the interest in the foreign company would be excluded
by section EX 35 from being an attributing interest if
the interest were held by the person.”

In section EX 50(9)(d), “branch equivalent method” is re-
placed by “attributable FIF income method”.

In section EX 50, in the list of defined terms,—

(a) “branch equivalent income” and “branch equivalent
method” are omitted:

tby “attributable FIF income method™ “net attributable
€F€ ineome™ “net attributable FHF income? “noen-at=
tributing active €FCE> “NAAS 285 “NAAS 35
“NZAHAS 39%; and “voting nterest” are mserted:

(b) “attributable FIF income method”, “net attributable
CFC income”, “net attributable FIF income”, “non-at-
tributing active CFC”, “NZIAS 287, “NZIAS 31>,
“NZIAS 39”, “taxed FIF relationship”, and “voting
interest” are inserted.

Subsections (1) to (6) apply for income years beginning on
or after 1 July 2011.

Comparative value method

Section EX 51(7), other than the heading, is replaced by the
following:

Subsection (8) applies to a person who calculates under sub-
section (1) an amount of FIF loss for an attributing interest in
a FIF (the affected interest) that is not a non-ordinary share
described in section EX 46(10).”

In section EX 51, in the list of defined terms, “direct income
interest” is omitted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Fair dividend rate method: usual method
Section EX 52(5)(b) is replaced by the following:

35
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“(b) are not, at the beginning of the income year, included in
a direct income interest of 10% or more in a FIF that, at
the beginning of the year,—

“(i) meets the requirements of section EX 35(b)(i)
to (iii); and

“(i1) does not have its liability for income tax reduced
by an exemption, allowance, or relief referred to
in section EX 35(c)(i) or (ii).”

(2) In section EX 52, in the list of defined terms, “direct income
interest” is inserted.
(3) Subsection (1) applies for income years beginning on or after
1 July 2011.
32  Fair dividend rate method for unit-valuing funds and
others by choice
(1)  Section EX 53(5)(b) is replaced by the following:
“(b) are not, at the beginning of the income year, included in
a direct income interest of 10% or more in a FIF that, at
the beginning of the year,—
“({) meets the requirements of section EX 35(b)(i)
to (iii); and
“(i1) does not have its liability for income tax reduced
by an exemption, allowance, or relief referred to
in section EX 35(c)(i) or (ii).”
(2) In section EX 53, in the list of defined terms, “direct income
interest” is inserted.
(3) Ssubsection (1) applies for income years beginning on or after
1 July 2011.
33  Additional FIF income or loss if CFC owns FIF
(1) In section EX 58(1)(b), “branch equivalent income” is re-
placed by “net attributable CFC income”.
(2) In section EX 58(4)(c), “branch equivalent method” is re-
placed by “attributable FIF income method”.
(2B) Section EX 58(5) is replaced by the following:
“Exceptions
“(5) Despite subsection (4), the CFC’s FIF income or loss does not

36
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3)
(4)
)
Q)]

34

(1)

“(a) any amount actuarially determined to be attributable to
policyholders in the CFC or another company as a result
of applying section EX 21(25) and (26) to the CFC:

“(b) any amount from an interest that would be excluded
under section EX 35 from being an attributing interest
if held by the person instead of the CFC.”

In section EX 58, in the list of defined terms, “branch equiva-
lent income” is omitted.

Subsection (1) applies for income years beginning on or after
1 July 2009.

Subsection (2) applics for income years beginning on or after
+ July 20+

Subsections (2) and (2B) apply for income years beginning
on or after 1 July 2011.

Codes: comparative value method, deemed rate of return
method, fair dividend rate method, and cost method
Section EX 59(1B) is replaced by the following:

“Exclusion for interests in FIFs resident in Australia

“(1B) Subsection (1)(c) does not apply if the person’s interest in the

)
3)

35
(1)

company is included, at the beginning of the income year in

which the payment is made, in a direct income interest of 10%

or more in a FIF that, at the beginning of the income year,—

“(a) meets the requirements of section EX 35(b)(i) to (iii);
and

“(b) does not have its liability for income tax reduced by an
exemption, allowance, or relief referred to in section
EX 35(c)(i) or (ii).”

In section EX 59, in the list of defined terms, “grey list com-

pany” is omitted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Limits on changes of method
Section EX 62(2)(a) is replaced by the following:

“(a) in the case of the accounting profits method,—
“(i) section EX 46(2) is repealed:

37
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)

3)

(4)
)

(6)

(7)
(8)
“(6)

38

“(i1) before the date of the repeal of section EX 46(2),
that section prevents its continued use or it is
impossible to obtain enough information to con-
tinue to use it:”.

Section EX 62(2)(b) is replaced by the following:

“b) 1in the ease of the attributable FHF income method; see-
tton EX 46(3) prevents tts continued use or it ts tmpos=
stble to obtatn enough mformation to continue to use it

“(b) in the case of the attributable FIF income method, sec-
tion EX 46(3)(a) or (b) prevents its continued use or it
is impossible to obtain enough information to continue
to use it:”.

Section EX 62(2)(c) is replaced by the following:

“(c) in the case of the comparative value method,—
“@{) section EX 46(6) prevents its continued use:
“(i1) 1itis impossible to find out the end-of-year market
value of the interest:”.

Section EX 62(2)(d) is repealed.
Section EX 62(2)(e) is replaced by the following:

“(e) in the case of the deemed rate of return method, the per-
son is required by section EX 47 to use the comparative
value method:”.

Section EX 62(2)(g) is replaced by the following:

“(g) in the case of the cost method, section EX 46(9) pre-
vents its continued use.”

In section EX 62(3)(b)(i1), “branch equivalent method” is re-
placed by “attributable FIF income method”.

Section EX 62(6) is replaced by the following:

“Changing to or from the attributable FIF income method

A person may make an election under subsection (3) to change

to or from the attributable FIF income method if—

“(a) they are changing from the branch equivalent method:

“(b) this is the first time they have chosen to change to or
from the attributable FIF income method for an attribut-
ing interest in the FIF, other than under paragraph (a):

“(c) subsection (7) allows them to make another election.”
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)

(10)

“(10)

(11)

(12)

36
(1)

)
3)

37
(D)

2)

In section EX 62(7), “branch equivalent method” is replaced
by “attributable FIF income method” in each place where it
appears.

After section EX 62(9), the following is added:

“Change to fair dividend rate method for first income year
beginning on or after 1 July 2011

A person may change to the fair dividend rate method from
the accounting profits method, the branch equivalent method,
or the deemed rate of return method in the person’s return of
income for the first income year beginning on or after 1 July
2011.”

In section EX 62, in the list of defined terms,—
(a)  “branch equivalent method” is omitted:
(b)  “attributable FIF income method” is inserted.

Subsections (1) to (10) apply for income years beginning
on or after 1 July 2011.

Consequences of changes in method

Section EX 63(1)(a) and (b) are replaced by the following:

“(a) from 1 of the 4 cost-based calculation methods (the
comparative value method, the deemed rate of return
method, the fair dividend rate method, or the cost
method) to the attributable FIF income method; or

“(b) from a look-through calculation method (the at-
tributable FIF income method, the accounting profits
method, or the branch equivalent method) to 1 of the 4
cost-based calculation methods.”

In section EX 63, in the list of defined terms, “attributable FIF

income method” is inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Migration of persons holding FIF interests
Section EX 64(5)(c) is replaced by the following:

“(c) for the accounting period in which the change occurs,
uses the attributable FIF income method to calculate
FIF income or loss from the interest.”

In section EX 64, in the list of defined terms,—
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3)

38
(D)

)

€)

4)

39
(D)

)

3)

40
(D

)

40

(a) “accounting profits method” and “branch equivalent
method” are omitted:
(b)  “attributable FIF income method” is inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Changes in application of FIF exemptions

In section EX 65(3), “the accounting profits method or the
branch equivalent method” is replaced by “the attributable FIF
income method”.

In section EX 65(7), “the accounting profits methods or the
branch equivalent method” is replaced by “the attributable FIF
income method”.

In section EX 65, in the list of defined terms,—

(a) “accounting profits method” and “branch equivalent
method” are omitted:

(b)  “attributable FIF income method” is inserted.

Subsections (1) and (2) apply for income years beginning

on or after 1 July 2011.

Entities emigrating from New Zealand

In section EX 66(3), “accounting profits method or branch
equivalent method” is replaced by “attributable FIF income
method”.

In section EX 66, in the list of defined terms,—

(a) ““accounting profits method” and “branch equivalent
method” are omitted:

(b)  “attributable FIF income method” is inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Entities ceasing to be FIFs

In section EX 66B(3), “accounting profits method or branch
equivalent method” is replaced by “attributable FIF income
method”.

In section EX 66B, in the list of defined terms,—
(a) “accounting profits method” and “branch equivalent
method” are omitted:
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3)

41

(b)  “attributable FIF income method” is inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

New section EX 67B inserted
After section EX 67, the following is inserted:

“EX 67B Revaluation of inherited interests in grey list

“(D

“(2)

companies

“When this section applies
This section applies when—

“(a) aperson inherited, before 1 April 2007, an interestina 10

FIF that was a grey list company when the interest was
inherited; and

“b) the cost of the interest for the person s equat to—
“t) the cost of the interest for the person from whom

“(b) the cost of the interest for the person is equal to zero.

“Treatment as disposal and reacquisition
The person is treated as having—

“(a) disposed of the interest immediately before this section 20

applied to the person and the interest; and

“(b) reacquired the interest as soon as this section applied to
the person and the interest; and

“(c) received for the disposal and paid for the reacquisition

an amount equal to the market value of the interest at 25

the time of the disposal.

“Cost of inherited interest for purposes of tax liability

“(2B) For determining a tax liability of the person arising from the

disposal, the cost of the interest for the person at the time of

the inheritance is treated as being the lesser of—

“(a) the market value of the interest at the time of the inher-
itance:

“(b) the market value of the interest at the time of the dis-

posal.
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(1)
)

€)

4

“Payment of tax liability arising from revaluation

A person who is liable to pay an amount of income tax (the

amount of tax) because of a disposal in an income year, and

related acquisition, treated as occurring under this section—

“(a) may satisfy the liability by paying to the Commis-
sioner—

“(i) at least one third of the amount of tax in the in-
come year following the income year in which
the disposal is treated as occurring; and

“(i1) at least one half of the balance of the amount of
tax remaining owing after payment made under
subparagraph (i), in the second income year
following the income year in which the disposal
is treated as occurring; and

“(ii1) the balance of the amount of tax remaining owing
after payments made under subparagraphs (i)
and (ii), in the third income year following the
income year in which the disposal is treated as
occurring:

“(b) isnot liable to pay any penalty or interest for which the
person would otherwise be liable for an inaccuracy in an
estimate, or shortfall in the payment, of provisional tax
to the extent to which the inaccuracy or shortfall arises
because of the disposals.

“Defined in this Act: amount, Commissioner, dispose, FIF, grey list company,
income tax, income year, market value, pay, provisional tax, tax”’.

Change of FIF’s balance date

In section EX 69(1)(b), “accounting profits method or the

branch equivalent method” is replaced by “attributable FIF

income method”.

In section EX 69, in the list of defined terms,—

(a)  “accounting profits method” and “branch equivalent
method” are omitted:

(b)  “attributable FIF income method” is inserted.

Subsection (1) applies for income years beginning on or after

1 July 2011.
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3)

(4)
)

44
(1)

Commissioner’s default assessment power

Section EX 72(1)(c) is replaced by the following:

“(c) aperson cannot obtain enough information to calculate
their attributed CFC income or loss or FIF income or
loss for a period.”

Section EX 72(3)(b) is replaced by the following:

“(b) the application of a rate of presumed increase of 10%
or more, compounded annually, to the CFC’s net at-
tributable CFC income or to the FIF’s net attributable
FIF income, for a previous period:”.

In section EX 72, in the list of defined terms,—

(a) “attributed repatriation” and “branch equivalent in-
come” are omitted:

(b)  “attributable FIF income method”, “net attributable
CFC income” and “net attributable FIF income” are
inserted.

Subsection (1) applies for income years beginning on or after

1 July 20009.

Subsection (2) applies for income years beginning on or after
1 July 2011.

What this subpart does

Section FE 1(1)(a) is replaced by the following:

“(a) to apportion certain interest expenditure between in-
come dertved fromhaving a source in New Zealand and
other income for a New Zealand taxpayer who has a dis-
proportionately high level of debt funding in relation to
their worldwide interest expenditure and who—

“(i) 1is controlled by a single non-resident:

“(i1) 1is a person (an outbound entity) with an income
interest in a CFC or with an interest in a FIF that
satisfies the requirements of section EX 35 (Ex-
emption for interest in FIF resident in Australia)
or for which the person uses the attributable FIF
income method:

“(i11) 1s a New Zealand resident who controls an out-
bound entity; and”.

43

10

15

20

25

30

35



Taxation (International Investment and

Part 1 cl 45 Remedial Matters) Bill

2)
3)

45
(1)

2)

3)

“©)

4

)

(6)

(7)

46
(D

44

In section FE 1, in the list of defined terms, “attributable FIF
income method” and “FIF” are inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

When this subpart applies
Section FE 2(1)(e) is replaced by the following:
“(e) acompany that is resident in New Zealand and has—

“(i) an income interest in a CFC:

“(i1) an interest in a FIF that satisfies the requirements
of section EX 35 (Exemption for interest in FIF
resident in Australia):

“(ii1) an interest in a FIF for which the person uses the
attributable FIF income method:”.

After section FE 2(1)(g)(i), the following is inserted:

“(ib) an interest in a FIF that satisfies the requirements
of section EX 35:

“(ic) an interest in a FIF for which the person uses the
attributable FIF income method:”.

After section FE 2(4), the following is added:

“New Zealand banking group of Crown-owned registered
bank

If the members of the New Zealand banking group of a regis-
tered bank are given by section FE 36B, the interests held by
a member of the group for the purposes of subsection (1)(e)
and (f) do not include interests held by an associated person
who is not a member of the group.”

In section FE 2, in the list of defined terms, “attributable FIF
income method” and “FIF” are inserted.

In section FE 2, in the list of defined terms, “New Zealand
banking group” is inserted.

Subsections (1) and (2) apply for income years beginning
on or after 1 July 2011.

Subsection (3) applies for income years beginning on or after
1 July 2009.

Interest apportionment for individuals
Section FE 3(1)(a)(iii) is replaced by the following:
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47
(D

2)
3)

“(ii1) derive income, other than non-resident passive
income, that has a source in New Zealand and
for which relief from New Zealand tax under a
double tax agreement is unavailable:”.
Section FE 3(2)(a)(iii) is replaced by the following:
“(i11) derive income, other than non-resident passive
income, that has a source in New Zealand and
for which relief from New Zealand tax under a
double tax agreement is unavailable:”.
In section FE 3(2)(b)(i1), “interest:” is replaced by “interest;
and” and the following is added:

“(ii1) all FIFs in which the trustee or a member of the
trustee’s New Zealand group has an interest that
meets the requirements of section EX 35 (Ex-
emption for interest in FIF resident in Australia);
and

“(@iv) all FIFs in which the trustee or a member of the
trustee’s New Zealand group has an interest for
which the person uses the attributable FIF in-
come method:”.

In section FE 3, in the list of defined terms, “attributable FIF
income method”, “FIF”, “income”, “New Zealand tax”, and
“non-resident passive income” are inserted.

Subsections (1) to (3) apply for income years beginning on
or after 1 July 2011.

Thresholds for application of interest apportionment rules
After section FE 5(1B)(a), the following is inserted:

“(ab) the company or person is eligible to choose, and
chooses, under subsection (1BB) to use the threshold
test in subsection (1D):”.

Section FE 5(1B)(Db) is repealed.
After section FE 5(1B), the following is inserted:
“Eligibility for optional threshold, apportionment method

“(1BB) A company or person referred to in subsection (1B) that

would otherwise be required to make an apportionment under
section FE 6 may choose instead to be subject to the threshold
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in subsection (1D) and to the apportionment method in sec-
tion FE 6B only if—

“(a)

“(b)

“(0)

“(d)

“(e)

for each of the New Zealand group and the worldwide
group, the amount (the adjusted net profit) given by
subsection (1BC) is greater than zero; and

for the New Zealand group, the deductions for inter-
est allowed to the group under sections DB 6 to DB 9
(which relate to deductions for interest) exceed the in-
come of the group that is interest; and

for the worldwide group, treating the members as resi-
dents for the purposes of this paragraph, the deductions
for interest allowed to the group under sections DB 6
to DB 9 exceed the income of the group that is interest;
and

for the worldwide group, the amount of the total group
debt, calculated for the income year as if for the pur-
poses of determining the group’s debt percentage under
section FE 12, is equal to or more than 75% of the
amount of total group assets, not including goodwill;
and

for the worldwide group, the proportion of the total
group debt, calculated as for paragraph (d), for which
the lender is not associated with the group under sub-
part YB (Associated persons) is equal to or more than
80%.

“Formula for adjusted net profit
“(1BC) The adjusted net profit for a group is the amount calculated
using the formula—

net — attributed + net interest + depreciation + amortisation.

“Definition of items in formula
“(1BD) In the formula in subsection (1BC),—

“(a)

“(b)

46

net is the net profit or loss of the group before tax using
generally accepted accounting practice, treating a net
loss as a negative amount:

attributed, for the worldwide group, is zero and, for the
New Zealand group, is the income—
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“(c)

“(1) under generally accepted accounting practice
from an interest in a FIF or CFC described in
section FE 2(1)(e) to (g); and

“(@i) included in the calculation of the item net profit
or loss and not included in the calculation of the
item net interest:

net interest is the deductions for mnterest allowed to

the group tnder sections BB 6 to BB 9; treating the

members as restdents for the purpose of caleulating this
item for a worldwide group; reduced by the income of
net interest is the deductions for interest allowed to the

“t&)
“(d)

group under sections DB 6 to DB 9 from a financial
arrangement providing funds to the group, treating the
members as residents for the purpose of calculating this
item for a worldwide group, reduced by the income of
the group from a financial arrangement on arms-length
terms providing funds to a person who meets the re-
quirements of section FE 13(3):

depreciation is the depreciation for the group using

“te)
“(e)

generally accepted accounting practice:
amortisation is the amortisation for the group using

generally accepted accounting practice.”

(4) In section FE 5(1C)(c), “interest.” is replaced by “interest:”
and the following is added:

“(d)

“(e)

all FIFs in which the natural person or a member of the
natural person’s New Zealand group has an interest that
meets the requirements of section EX 35 (Exemption
for interest in FIF resident in Australia); and

all FIFs in which the natural person or a member of
the natural person’s New Zealand group has an inter-
est for which the natural person or member uses the at-
tributable FIF income method.”

(5)  After section FE 5(1C), the following is inserted:

“Elective threshold for excess debt entity
“(1D) A company or person that chooses to be subject to the thresh-
old test in this subsection must apportion the interest expend-
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iture for the income year under section FE 6B except if the

ratio (the interest-income ratio) given by subsection (1E)

for the company or person’s New Zealand group is equal to or

less than the lesser of—

“(a) 110% of the interest-income ratio for the company or
person’s worldwide group:

“(b) 50%.

“Formula for group s interest-income ratio

“(1E) The interest-income ratio for a group is calculated using the

formula—

net interest

adjusted net profit.

“Definition of items in formula

“(1F) In the formula in subsection (1E),—

(6)

(7)
(8)

48

“fay mnet interest is the deductions for mterest alowed to
the group under sections PB 6 to BB 9; treating the
item for a worldwide group; redueed by the income of

“(a) netinterest is the deductions for interest allowed to the
group under sections DB 6 to DB 9 from a financial
arrangement providing funds to the group, treating the
members as residents for the purpose of calculating this
item for a worldwide group, reduced by the income of
the group from a financial arrangement on arms-length
terms providing funds to a person who meets the re-
quirements of section FE 13(3):

“(b) adjusted net profit is the amount given for the group
by subsection (1BC).”

In section FE 5, in the list of defined terms, “attributable FIF
income method”, and “non-resident passive income” are in-
serted.

Subsections (1), (3), and (5) apply for income years begin-
ning on or after 1 July 2009.

Subsections (2) and (4) apply for income years beginning
on or after 1 July 2011.
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New section FE 6B inserted
After section FE 6, the following is inserted:

“FE 6B Alternative apportionment of interest by some excess

“(1)

“2)

“G)

debt entities

“Who this section applies to

This section applies to a company or person that is required by
section FE 5(1D) to apportion its interest expenditure for an
income year under this section.

“Formula

The company or person is treated under section CH 9 (Inter-
est apportionment: excess debt entity) as deriving from New
Zealand in the income year an amount of income calculated
for the income year using the formula—

NZ group ratio — threshold ratio

net interest
NZ group ratio.

“Definition of items in formula

In the formula—

“a) netinterest is the deductions for interest aHowed to the
company or person under sections BB 6 to BB 9 twhteh
relate to deductions for interest) reduced by the income
of the eompany or person that 1s interest:

“(a) 1is the deductions for interest allowed to the company
or person under sections DB 6 to DB 9 (which relate
to deductions for interest) from a financial arrangement
providing funds to the company or person, reduced by
the income of the company or person from a financial
arrangement on arms-length terms providing funds to a
person who meets the requirements of section FE 13(3):

“(b) NZ group ratio is the interest-income ratio given by
section FE 5(1E) for the New Zealand group of the
company or person:

“(c) threshold ratio is the lesser of—

“(1) 50%:
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(1)

“@1) 110% of the interest-income ratio given by sec-
tion FE 5(1E) for the worldwide group of the
company or person.

“Defined in this Act: company, deduction, income, income year, interest, New
Zealand”.

Subsection (1) applies for income years beginning on or after
1 July 2009.

New section FE 12B inserted
After section FE 12, the following is inserted:

“FE 12B Calculations for group for test and apportionment

“(D)

“2)

“G)

50

using interest-income ratio

“Application of rules

The rules in this section apply to the calculation, for an en-

tity’s New Zealand group or worldwide group, of the follow-

ing amounts:

“(a) deductions for interest allowed to the group under sec-
tions DB 6 to DB 9 (which relate to deductions for in-
terest), for the purposes of section FE 5(1BB):

“(b) the income of the group that is interest, for the purposes
of section FE 5(1BB):

“(c) the items in the formula for adjusted net profit in sec-
tion FE 5(1BC):

“(d) theitems in the formula for interest-income ratio in sec-
tion FE 5(1E).

“Generally accepted accounting practice for consolidation

An amount calculated under these rules for an entity’s group
must be calculated under generally accepted accounting prac-
tice for the consolidation of companies for the purposes of
eliminating intra-group income, expenses, transactions, and
balances.

“Non-resident member of New Zealand group

If a member of a New Zealand group is not resident in New

Zealand, the amounts for the member are not included in a

consolidation except to the extent that the amounts relate to—

“(a) the carrying on of business in New Zealand through a
fixed establishment in New Zealand:
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(1B)

“(b) the derivation of income that has a source in New
Zealand and for which relief from New Zealand tax
under a double tax agreement is unavailable.

“Defined in this Act: business, deduction, double tax agreement, fixed
establishment, generally accepted accounting practice, income, interest, New
Zealand, New Zealand tax, resident in New Zealand, source in New Zealand™.

Section FE 12B(3)(b) is replaced by the following:

“(b) the derivation of income, other than non-resident pas-
sive income, that has a source in New Zealand and for
which relief from New Zealand tax under a double tax
agreement is unavailable.”

In section FE 12B, in the list of defined terms, “non-resident

passive income” is inserted.

(2) Subsection (1) applies for income years beginning on or after
1 July 20009.

(3) Subsection (1B) applies for income years beginning on or
after 1 July 2011.

49B Financial arrangements entered into with persons outside

rou

(1)  Section FE 13(3)(a) is replaced by the following:
“(a) anon-resident who is not carrying on business through

a fixed establishment in New Zealand and derives—

“(1) income that does not have a source in New
Zealand:

“(i1) income with a source in New Zealand, all of
which is non-resident passive income or has re-
lief from New Zealand tax available under a dou-
ble tax agreement; or”.

(2) In section FE 13, in the list of defined terms, “non-resident
passive income” is inserted.

(3) Subsection (1) applies for income years beginning on or after
1 July 2011.

50 Consolidation of debts and assets

(1)  Section FE 14(3)(b) is replaced by the following:

“(b) derive income, other than non-resident passive income,
that has a source in New Zealand and for which relief
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3)

51
(1A)

from New Zealand tax under a double tax agreement is
unavailable.”
In section FE 14, in the list of defined terms, “non-resident
passive income” and “tax” are inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Total group assets
In section FE 16(1B), in the words before the paragraphs, “in-

(1)

2)

52

come interest” is replaced by “income interest, or an invest-

ment in a FIF in which the entity or member has an interest

meeting the requirements of section EX 35 (Exemption for
interest for FIF resident in Australia) or for which the person
uses the attributable FIF income method”.

Section FE 16(1B)(a)(ii) is replaced by the following:
passtve income; that has a source in New Zeatand
and for which relief from New Zealand tax under
a dottble tax agreement 1s unavattable:

“@i1) the CFC or FIF derives income, other than
non-resident passive income, that has a source
in New Zealand and for which relief from New
Zealand tax under a double tax agreement is
unavailable:”.

Section FE 16(1C)(b) is replaced by the following:

“(b) derive income, other than non-resident passive income,
that has a source in New Zealand and for which relief
from New Zealand tax under a double tax agreement is
unavailable.”

In secttonr FE 16; i1 the list of defined terms; “non-restdent

passive income” and “tax™ are inserted:

In section FE 16, in the list of defined terms, “attributable FIF

income method”, “FIF”, “non-resident passive income”, and

“tax” are inserted.

on ot after + July 20+t

Subsections (1A) to (2) apply for income years beginning

on or after 1 July 2011.
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)

€)

(4)
)

54
(1)

Banking group’s New Zealand net equity

Section FE 21(12)(a) is replaced by the following:

“(a) are held by a member or potential member of the group;
and”.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Identifying New Zealand parent
Section FE 26(2)(b)(ii) is replaced by the following:

“(i1) no single non-resident who is carrying on busi-
ness in New Zealand through a fixed establish-
ment in New Zealand or who derives income,
other than non-resident passive income, that has a
source in New Zealand and for which relief from
New Zealand tax under a double tax agreement is
unavailable has an ownership interest in the en-
tity of 50% or more; or”.

Section FE 26(3)(a)(iii) is replaced by the following:

“(ii) notresident in New Zealand but deriving income,
other than non-resident passive income, that has a
source in New Zealand and for which relief from
New Zealand tax under a double tax agreement
1s unavailable; and”.
Section FE 26(4)(a)(iii) is replaced by the following:
“(iil) notresident in New Zealand but deriving income,
other than non-resident passive income, that has a
source in New Zealand and for which relief from
New Zealand tax under a double tax agreement
is unavailable; and”.
In section FE 26, in the list of defined terms, “non-resident
passive income” and “tax” are inserted.
Subsections (1) to (3) apply for income years beginning on
or after 1 July 2011.

Identifying members of New Zealand group
Section FE 28(1)(a)(iii) is replaced by the following:

“(ii1) deriving income, other than non-resident passive
income, that has a source in New Zealand and
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55

(1)

2)

3)

(4)

56

(1)

54

for which relief from New Zealand tax under a
double tax agreement is unavailable; and”.

Section FE 28(2)(a)(iii) is replaced by the following:

“(@i1) deriving income, other than non-resident passive
income, that has a source in New Zealand and
for which relief from New Zealand tax under a
double tax agreement is unavailable; and”.

In section FE 28, in the list of defined terms, “non-resident
passive income” and “tax” are inserted.

Subsections (1) and (2) apply for income years beginning
on or after 1 July 2011.

Ownership interests in companies outside New Zealand
group
Section FE 30(1)(c)(iii) is replaced by the following:
“(ii1) deriving income, other than non-resident passive
income, that has a source in New Zealand and
for which relief from New Zealand tax under a
double tax agreement is unavailable; and”.

Section FE 30(3)(b)(iii) is replaced by the following:
“(ii1) deriving income, other than non-resident passive

income, that has a source in New Zealand and
for which relief from New Zealand tax under a
double tax agreement is unavailable; and”.

In section FE 30, in the list of defined terms, “non-resident

passive income” and “tax” are inserted.

Subsections (1) and (2) apply for income years beginning

on or after 1 July 2011.

CFCs in worldwide group for natural persons or trustees
described in section FE 2(1)(g)
Section FE 31C(1)(b) is replaced by the following:

“(b) an interest, in an entity not part of the worldwide
group A, that is—
“(i) an income interest in a CFC:
“(i1) an interest in a FIF that meets the requirements
of section EX 35 (Exemption for interest in FIF
resident in Australia):
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(1)

“(ii1) an interest in a FIF for which the natural person or

trustee uses the attributable FIF income method.”

In section FE 31C, in the list of defined terms, “attributable
FIF income method” and “FIF” are inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Identifying members of New Zealand banking group

In the heading to section FE 36 “in usual case” is added.

In section FE 36(1), “to which section FE 36B does not
apply” is inserted after “registered bank”.

Subsections (1) and (2) apply for income years beginning
on or after 1 July 2009.

New section FE 36B inserted
After section FE 36, the following is inserted:

“FE 36B Identifying members of New Zealand banking group:

“(D

“(2)

Crown-owned, no interest apportionment

“Entities included in group

The New Zealand banking group of a registered bank consists

of the entities given by this section if—

“(a) Her Majesty the Queen in right of New Zealand has a
voting interest of 100% in the registered bank; and

“(b) in the absence of this paragraph and sections EX 15,
FE 2(5), FE 38(b) and (d), and FE 41(1), none of the
entities that would be part of the banking group under
this section would be a person to whom the interest ap-
portionment rules might apply under section FE 2.

“Registered bank and person with direct voting interest of
100%

The banking group includes—

“(a) the registered bank:

“(b) a person with a direct voting interest of 100% in the
registered bank.
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(1)
)

56

“Resident member of financial reporting group under

Financial Reporting Act 1993

A resident person is included in the banking group if the per-

son,—

“(a) under the Financial Reporting Act 1993, is a member
of the financial reporting group for which the registered
bank is the reporting member:

“(b) would be a member of the financial reporting group re-
ferred to in paragraph (a) but for the relevant materi-
ality thresholds.

“Defined in this Act: direct voting interest, New Zealand, New Zealand banking
group, registered bank, resident”.

Subsection (1) applies for income years beginning on or after
1 July 2009.

Some general rules for treatment of consolidated groups
Section FM 6(3)(d) is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2012.

Eligibility rules
In section FM 31(1)(c), “to CW 11” is replaced by “and
CW 107,

Subsection (1) applies for income years beginning on or after
1 July 2011.

Resident’s restricted amalgamations
In section FO 3(1)(c), “to CW 11" is replaced by “and CW 10

Subsection (1) applies for income years beginning on or after
1 July 2011.

FIF income or loss: arrangements for measurement day
concessions

Section GB 16(1)(b)(ii) is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.
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(1)

Section GB 40 repealed
Section GB 40 is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2012.

Arrangements involving cancellation of conduit tax relief
credits
Section GZ 2(1)(b) is replaced by the following:
“(b) the purpose of the arrangement is to produce a benefit—
“(i) for a New Zealand resident that is not a CTR
group member under section YD 9 (Residence
of CTR company shareholders) or for a New
Zealand resident that is a CTR group member
under section YD 9 to the extent that it is treated
under that section as resident in New Zealand;
and
“(i1) under a taxation law; and
“(ii1) relating to the CTR credits.”
In section GZ 2, in the list of defined terms, “CTR group mem-
ber” and “resident in New Zealand” are inserted.
Subsection (1) applies for income years beginning on or after
1 July 2009.

Section GZ 2 is repealed
Section GZ 2 is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.

No CFC income interests or FIF direct income interests
of 10% or more

In section HA 8B(b), “attributing” is omitted.

Subsection (1) applies for income years beginning on or after
1 July 20009.

Dividends derived by qualifying companies
In section HA 17(1)(b), “or CW 11 (Dividend of conduit tax
relief holding company)” is omitted.

57

10

15

20

25

30



Taxation (International Investment and

Part 1 ¢l 67B Remedial Matters) Bill

2)

In section HA 17(2), “sections CW 10 and CW 117 is replaced
by “section CW 10”.

(3) Subsections (1) and (2) apply for income years beginning
on or after 1 July 2011.

67B Foreign-sourced amounts: non-resident trustees

(1)  Section HC 25(6)(c) is replaced by the following:
“(c) section OF 1 (General rules for persons with branch

equivalent tax accounts):”.

(2) Subsection (1) applies for income years beginning on or after
1 July 2012.

68  Partnerships are transparent

(1)  Section HG 2(4)(c) is repealed.

(2) Subsection (1) applies for income years beginning on or after
1 July 2011.

69  Ring-fencing cap on attributed CFC net losses

(1)  Insection IQ 2(1)(b), “branch equivalent method” is replaced
by “attributable FIF income method”.

(2) Insection IQ 2, in the list of defined terms,—
(a)  “branch equivalent method” is omitted:
(b)  “attributable FIF income method” is inserted.

(3) Ssubsection (1) applies for income years beginning on or after
1 July 2011.

70  Attributed CFC net loss from tax year before first affected
year

(1)  Section IQ 2B(1), other than the heading, is replaced by the
following:

“(1) This section applies for a person and a country (the jurisdic-
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tion) when the person has an amount (the available BE loss)

of attributed CFC net loss, or FIF net loss calculated using the

branch equivalent method, that—

“(a) relates to a tax year (the loss year) before the first tax
year for which this section applies to the person; and

“(b) relates to a CFC or FIF that is resident in the jurisdiction
in the loss year; and
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“(c) 1is carried forward to a tax year (the conversion year)
in which this section applies to the person.”

Section 1Q 2B(2), other than the heading, is replaced by the

following:

In this section, subsection (3) gives the person an option that

available BE loss for a jurisdiction not be carried forward and

subsections (4) to (7) give, for whichever of the 4 possible
alternative situations is relevant for the person,—

“(a) the amount of the available BE loss (the converted BE
loss) for the jurisdiction that is—

“(i) treated as being converted into an amount re-
ferred to in paragraph (b) in the conversion
year; and

“(i1) not available to the person to be carried forward
as available BE loss for the jurisdiction and a
later tax year:

“(b) the amount (the equivalent CFC loss) of attributed
CFC net loss for the jurisdiction that, for the purposes
of the rest of this subpart, is treated as arising on the
last day of the conversion year.”

Section 1Q 2B(8)(a)(i) is replaced by the following:

“(1) corresponding to an income year beginning on or

after 1 July 2011; and”.

In section 1Q 2B(9), in the definition of jurisdictional
attributed income, paragraph (a)(ii), “branch equivalent
method” is replaced by “attributable FIF income method”.
In section 1Q 2B(9), in the definition of jurisdictional BE
income, paragraph (a)(ii), “branch equivalent method, the
FIF income or loss” is replaced by “attributable FIF income
method, the FIF income or loss calculated under the branch
equivalent method”.
After section 1Q 2B(10), the following is added:

“Conversion of income from accounts into New Zealand
currency

If a person or wholly-owned group chooses under subsec-
tion (10) to use the profit or loss before taxation of a CFC
given by accounts expressed in a currency other than New
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60

Zealand currency, the person or group must convert the profit

or loss into New Zealand currency—

“(a) Dby applying the close of trading spot exchange rate on
the last day of the accounting period for the accounts;
or

“(b) applying the average of the close of trading spot ex-
change rates for the 15th day of each complete month
that falls in the accounting period.”

In section 1Q 2B, in the list of defined terms, “accounting
period” and “close of trading spot exchange rate” are inserted.

In section I1Q 2B, in the list of defined terms, “attributable FIF
income method” is inserted.

Subsections (1) to (3), and (6) apply for income years be-
ginning on or after 1 July 2009.

Subsections (4) and (5) apply for income years beginning
on or after 1 July 2011.

Ring-fencing cap on FIF net losses

Section 1Q 3(1)(a) and (b) are replaced by the following:

“(a) all attributed CFC income that they derive in the tax
year in relation to a CFC resident in the same country in
which the FIF that had the loss was resident at the time
the loss arose; and

“(b) all FIF income calculated under the branch equivalent
method that they derive in the tax year in relation to a
FIF resident in the same country in which the FIF that
had the loss was resident at the time the loss arose.”

Subsection (1) applies for the 2008—09 and later income
years.

Group companies using attributed CFC net losses

In section 1Q 4(3)(a)(i1), “branch equivalent method” is re-
placed by “attributable FIF income method”.

In section 1Q 4, in the list of defined terms,—

(@)  “branch equivalent method” is omitted:

(b)  “attributable FIF income method” is inserted.

Subsection (1) applies for income years beginning on or after
1 July 2011.
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When attributed CFC net loss becomes FIF net loss

In section 1Q 9(3), “branch equivalent method” is replaced
by “attributable FIF income method” in each place where it
appears.

In section 1Q 9, in the list of defined terms,—

(a)  “branch equivalent method” is omitted:

(b)  “attributable FIF income method” is inserted.
Subsection (1) applies for income years beginning on or after
1 July 2011.

Credits from tax year before first affected year
Section LK 5B(1), other than the heading, is replaced by the
following:

This section applies for a person and a country (the jurisdic-

tion) when the person has a credit (the available BE credit)

that—

“(a) relates to a tax year (the credit year) before the first tax
year for which this section applies to the person; and

“(b) relates to a CFC or FIF that is resident in the jurisdiction
in the credit year; and

“(c) 1is carried forward to a tax year (the conversion year)
in which this section applies to the person.”

Section LK 5B(2), other than the heading, is replaced by the
following:

In this section, subsection (3) gives the person an option that
an available BE credit for a jurisdiction not be carried forward
and subsections (4) to (7) give, for whichever of the 4 possible
alternative situations is relevant for the person,—

“(a) the amount of the available BE credit (the converted

BE credit) for the jurisdiction that is—

“(i) treated as being converted into an amount re-
ferred to in paragraph (b) in the conversion
year; and

“(i1) not available to the person to be carried forward
as available BE credit for the jurisdiction and a
later tax year:

“(b) the amount (the equivalent tax credit) of a tax credit
for the jurisdiction that, for the purposes of the rest of
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(2B)

this subpart, is treated as arising on the last day of the
conversion year.”

Section LK 5B(8) is repealed.

20)

In section LK 5B, in the list of defined terms, “branch equiva-
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3)
(4)
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lent income” and “branch equivalent loss” are omitted.

on ot after + July 2669

Subsections (1) to (2B) apply for income years beginning
on or after 1 July 2009.

Section LQ 5 repealed
Section LQ 5 is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Memorandum accounts

Section OA 2(1)(c) is repealed.

In section OA 2(1)(d), “subparts OE and OP” is replaced by
“subpart OE”.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Subsection (2) applies for income years beginning on or after
1 July 2012.

Credits

Section OA 5(4) is repealed.

Section OA 5(5), other than the heading, is replaced by the

following:

A credit is a branch equivalent tax credit if it is an amount,

for a BETA person,—

“(a) set out in section OA 7 or OE 19:

“(b) described in a row of table O9: person’s branch equiva-
lent tax credits.”

In section OA 5, in the list of defined terms, “CTR credit” is

omitted.

In section OA 5, in the list of defined terms, “BETA company”

and “consolidated BETA group” are omitted.
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Subsection (1) applies for income years beginning on or after
1 July 2011.

Subsection (2) applies for income years beginning on or after
1 July 2012.

Debits

Section OA 6(4) is repealed.

Section OA 6(5), other than the heading, is replaced by the

following:

A debit is a branch equivalent tax debit if it is an amount,

for a BETA person,—

“(a) setoutin any of sections OA 7 and OE 20 to OE 22:

“(b) described in a row of table O10: person’s branch
equivalent tax debits.”

In section OA 6, in the list of defined terms, “CTR debit” is

omitted.

In section OA 6, in the list of defined terms, “BETA company”

and “consolidated BETA group” are omitted.

Subsection (1) applies for income years beginning on or after

1 July 2011.

Subsection (2) applies for income years beginning on or after
1 July 2012.

Opening balances of memorandum accounts
Section OA 7(2)(c) is repealed.

Section OA 7(2)(d) is replaced by the following:

“(d) for a branch equivalent tax account of a BETA person,
the first day of the income year:”.

In section OA 7, in the list of defined terms, “CTR account” is

omitted.

In section OA 7, in the list of defined terms, “BETA company”

and “consolidated BETA account” are omitted.

Subsection (1) applies for income years beginning on or after

1 July 2011.

Subsection (2) applies for income years beginning on or after
1 July 2012.
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80  Shareholder continuity requirements for memorandum
accounts

(1)  Section OA &(5) is repealed.

(2)  Section OA 8(6)(c) and (g) are repealed.

(3) Insection OA 8, in the list of defined terms, “CTR account” is
omitted.

(4) Subsection (1) applies for income years beginning on or after
1 July 2011.

(5) Subsection (2) applies for income years beginning on or after
1 July 2012.

81  General treatment of credits and debits on resident’s
restricted amalgamation

(1) Insection OA 9(4), “GB 34, GB 40,” is replaced by “GB 34”.

(2) Subsection (1) applies for income years beginning on or after
1 July 2012.

82  When credits or debits due to amalgamating company
but not recorded

(1)  Section OA 10(1)(c) is repealed.

(2)  Section OA 10(1)(d) is repealed.

(3)  Section OA 10(3)(b) is repealed.

(4)  Section OA 10(3), other than the heading, is replaced by the
following:

“(3) Subsection (2) does not apply to a debit for loss of shareholder
continuity in an imputation credit account arising under sec-
tion OB 41 (ICA debit for loss of shareholder continuity) and
described in table O2: imputation debits, row 14 (debit for loss
of shareholder continuity).”

(5) In section OA 10(4), “subsection (1)(b), (c), and (e)” is re-
placed by “subsection (1)(b) and (e)”.

(6) Insection OA 10, in the list of defined terms, “CTR account”
is omitted.

(7)  Insection OA 10, in the list of defined terms, “branch equiva-
lent tax account” is omitted.

(8) Subsections (1), (3), and (5) apply for income years begin-
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Subsections (2) and (4) apply for income years beginning
on or after 1 July 2012.

Continuity of shareholding when group companies
amalgamate

In section OA 14(6), “GB 34, GB 40,” is replaced by “GB 34”.
Subsection (1) applies for income years beginning on or after
1 July 2012.

When credits or debits due to consolidated group but not

recorded

Section OA 15(1)(c) is repealed.

Section OA 15(3)(b) is repealed.

Section OA 15(3), other than the heading, is replaced by the
following:

Subsection (2) does not apply to a debit for loss of shareholder
continuity in an imputation credit account arising under sec-
tion OP 42 (Consolidated ICA debit for loss of shareholder
continuity) and described in table O20: imputation debits
of consolidated imputation groups, row 16 (debit for loss of
shareholder continuity).”

In section OA 15, in the list of defined terms, “CTR account”
is omitted.

In section OA 15, in the list of defined terms, “branch equiva-
lent tax account” is omitted.

Subsections (1) and (3) apply for income years beginning
on or after 1 July 2012.

Subsection (2) applies for income years beginning on or after
1 July 2011.

Calculation of maximum permitted ratios
In section OA 18(1), in the words before the paragraphs, “a
CTR credit,” is omitted.

Section OA 18(1)(d) and (e) are repealed.

In section OA 18, in the list of defined terms, “CTR credit” is
omitted.
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(4) Subsections (1) and (2) apply for income years beginning
on or after 1 July 2011.

86  General rules for companies with imputation credit
accounts

(1) In section OB 1(2)(iv), “to CW 117 is replaced by “and
CW 10”.

(2) Ssubsection (1) applies for income years beginning on or after
1 July 2011.

87 ICA payment of tax

(1)  Section OB 4(3)(h) is repealed.

(2) Insection OB 4, in the list of defined terms, “branch equivalent
tax account” is omitted.

(3) Subsection (1) applies for income years beginning on or after
1 July 2012.

88 ICA credit on resident’s restricted amalgamation

(1)  Section OB 24(3)(c) is repealed.

(2)  Insection OB 24, in the list of defined terms, “CTR account”
and “CTR credit” are omitted.

(3) Subsection (1) applies for income years beginning on or after
1 July 2011.

89  ICA debit on resident’s restricted amalgamation

(1)  Section OB 53(3)(c) is repealed.

(2)  Insection OB 53, in the list of defined terms, “CTR account”
and “CTR debit” are omitted.

(3) Subsection (1) applies for income years beginning on or after
1 July 2011.

90 FDPA refund of FDP

(1)  Section OC 14(3), other than the heading, is replaced by the
following:

“(3) The company does not have a debit for the amount of a refund
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under section OC 24 (table O4: FDP debits, row 13 (debit for
loss of shareholder continuity)).”

Subsection (1) applies for income years beginning on or after
1 July 2011.

FDPA transfer to imputation credit account

Section OC 18(5) is repealed.

In section OC 18, in the list of defined terms, “CTR company”
is omitted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Section OC 19 repealed
Section OC 19 is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.

FDP credits attached to dividends

Section OC 27(2) is repealed.

In section OC 27, in the list of defined terms, “CTR company”
is omitted.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Subpart OD repealed
Subpart OD is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.

General rules for companies and other persons with
branch equivalent tax accounts

In the heading to section OE 1, “companies and other” is
omitted.

Section OE 1(1) and (3) are repealed.

In section OE 1(4), “(which relate to the treatment of memo-
randum accounts)” is inserted after “OA 3.
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(4) Insection OE 1, in the list of defined terms, “BETA company”
is omitted.

(5) Subsections (1) to (3) apply for income years beginning on
or after 1 July 2012.

96 Headings and sections OE 2 to OE 4 repealed

(1)  The headings before section OE 2 are repealed.

(2)  Sections OE 2 to OE 4 are repealed.

(3) Subsection (2) applies for income years beginning on or after
1 July 2012.

97  Treatment of attributed CFC income and FIF income in
this subpart

(1)  Section OE 5(a)(i) is replaced by the following:

“@1) under the attributable FIF income method; or”.

(2) Insection OE 5, in the list of defined terms,—

(a)  ““accounting profits method” and “branch equivalent
method” are omitted:

(b)  “attributable FIF income method” is inserted.

(3) Subsection (1) applies for income years beginning on or after
1 July 2011.

98 Section OE 5 replaced

(1)  Section OE 5 is replaced by the following:

“OE 5 Treatment of attributed CFC income and FIF income in

68

this subpart

For the purposes of applying this subpart to a person, other

than a company, with an attributing interest in a foreign in-

vestment fund (FIF),—

“(a) FIF income derived from the person’s interest is treated
as attributed CFC income if the FIF income is calcu-
lated—

“@1) under the attributable FIF income method:

“@i1) under a method to which section EX 50(6) or
EX 58 (which relate to the calculation of FIF
income) applies; and

“(b) the FIF is treated as a CFC; and
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“(c) the interest in the FIF is treated as an income interest.

“Defined in this Act: attributable FIF income method, attributing interest, CFC,
company, FIF, FIF income, foreign investment fund, income interest”.

Subsection (1) applies for income years beginning on or after
1 July 2012.

BETA payment of income tax on foreign income

In section OE 6(1), the words before the formula are replaced
by “A BETA company has a branch equivalent tax credit for
the lesser of the amount by which the branch equivalent tax
account is in debit and the amount calculated using the for-
mula—"".

Subsection (1) applies for income years beginning on or after
1 July 2009.

Heading and section OE 6 repealed
The heading before section OE 6 is repealed.

Section OE 6 is repealed.

Subsection (2) applies for income years beginning on or after
1 July 2012.

BETA payment of income tax

Section OE 7(3), other than the heading, is replaced by the
following:

The company or company B may choose to apply under sec-
tion BC 8 (Satisfaction of income tax liability) some or all of
the debit balance to satisfy an income tax liability in relation
to attributed CFC income that is allocated to an income year
beginning before 1 July 2011. The election must be made
before the end of the first income year beginning on or after
1 July 2011, for the company having the branch equivalent tax
account with the debit balance, by recording a credit in that
branch equivalent tax account.”

Subsection (1) applies for income years beginning on or after
1 July 20009.

Sections OE 7 and OE 8 repealed
Sections OE 7 and OE 8 are repealed.
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(2) Ssubsection (1) applies for income years beginning on or after
1 July 2012.

103 BETA refund of FDP

(1) In section OE 9(1), “Subsections (2) and (3)” is replaced by
“Subsections (2) to (3B)”.

(2)  After section OE 9(3), the following is inserted:
“Limit on amount

“(3B) The amount of the credit under subsection (1), after any re-
duction under subsection (3), is limited to the amount of the
debit in the company’s branch equivalent tax account at the
time of the refund.”

(3) Subsections (1) and (2) apply for income years beginning
on or after 1 July 2009.

104 Sections OE 9 to OE 16B repealed

(1)  Sections OE 9 to OE 16B are repealed.

(2) Subsection (1) applies for income years beginning on or after
1 July 2012.

105 Table O7 repealed

(1)  Table O7 is repealed.

(2) Subsection (1) applies for income years beginning on or after
1 July 2012.

106 Section OP 70 repealed

(1)  Section OP 70 is repealed.

(2) Subsection (1) applies for income years beginning on or after
1 July 2011.

107 Headings and sections OP 78 to OP 80 repealed

(1)  The headings before section OP 78 are repealed.

(2)  Sections OP 78 to OP 80 are repealed.

(3) Subsection (2) applies for income years beginning on or after
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Heading and sections OP 83 to OP 87 repealed
The heading before section OP 83 is repealed.

Sections OP 83 to OP 87 are repealed.

Subsection (2) applies for income years beginning on or after
1 July 2011.

Sections OP 89 to OP 94 repealed
Sections OP 89 to OP 94 are repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Heading, section OP 96, and tables O23 and 024 repealed
The heading before section OP 96 is repealed.

Section OP 96 and tables O23 and 024 are repealed.

Subsection (2) applies for income years beginning on or after
1 July 2011.

Headings and sections OP 97 and OP 98 repealed
The headings before section OP 97 are repealed.

Sections OP 97 and OP 98 are repealed.

Subsection (2) applies for income years beginning on or after
1 July 2012.

Consolidated BETA payment of income tax on foreign
income

1 section OP 106(1); the words before the paragraphs are re-
ptaced by “A consolidated BETA group has a branch equiva-
tent tax eredit for an income year for the tesser of the amount
by which the group’s branch equivalent tax account ts 1 debit
and the amount caleutated using the formuta—>

In section OP 100(1), the words before the formula are re-
placed by “A consolidated BETA group has a branch equiva-
lent tax credit for an income year for the lesser of the amount
by which the group’s branch equivalent tax account is in debit
and the amount calculated using the formula—"".

Subsection (1) applies for income years beginning on or after
1 July 2009.
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113 Heading and section OP 100 repealed

(1)  The heading before section OP 100 is repealed.

(2)  Section OP 100 is repealed.

(3) Subsection (2) applies for income years beginning on or after
1 July 2012.

114 Consolidated BETA payment of income tax

(1)  Section OP 101(2), other than the heading, is replaced by the
following:

“(2) Thenominated company of the consolidated BETA group may
choose to apply some or all of the debit balance to satisfy an
income tax liability of the group or of group company B in
relation to attributed CFC income that is allocated to an in-
come year beginning before 1 July 2011. The election must
be made before the end of the first income year beginning on
or after 1 July 2011.”

(2) Subsection (1) applies for income years beginning on or after
1 July 20009.

115 Sections OP 101 and OP 102 repealed

(1)  Sections OP 101 and OP 102 are repealed.

(2) Subsection (1) applies for income year beginning on or after
1 July 2012.

116 Consolidated BETA refund of FDP

(1)  Insection OP 103(1), “Subsections (2) and (3)” is replaced by
“Subsections (2) to (3B)”.

(2)  After section OP 103(3), the following is inserted:

“Limit on amount

“(3B) The amount of the credit under subsection (1), after any re-
duction under subsection (3), is limited to the amount of the
debit in the group’s branch equivalent tax account at the time
of the refund.”

(3) Subsections (1) and (2) apply for income years beginning
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Sections OP 103 to OP 104B repealed
Sections OP 103 to OP 104B are repealed.

Subsection (1) applies for income years beginning on or after
1 July 2012.

Heading and section OP 108B repealed
The heading before section OP 108B is repealed.

Section OP 108B is repealed.

Subsection (2) applies for income years beginning on or after
1 July 2012.

Table O25 repealed
Table 025 is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2012.

Section OZ 16 repealed
Section OZ 16 is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2012.

Section OZ 17 repealed
Section OZ 17 is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.

Resident passive income

In section RE 2(5)(a)(i), “any of sections CW 9 to CW 117 is
replaced by “either of sections CW 9 and CW 10”.
Subsection (1) applies for income years beginning on or after
1 July 2011.

Certain dividends

Section RF 8(1)(c) and (f) are repealed.

In section RF 8, in the list of defined terms, “CTR additional
dividend” and “fully credited for conduit tax relief” are omit-
ted.
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(3) Subsection (1) applies for income years beginning on or after
1 July 2011.

124 When dividends fully imputed or fully credited

(1)  Insection RF 9(1), “or conduit tax relief” is omitted.

(2)  Section RF 9(6) and (7) are repealed.

(3) Insection RF 9, in the list of defined terms, “fully credited for
conduit tax relief” is omitted.

(4) Subsections (1) and (2) apply for income years beginning
on or after 1 July 2011.

125 Non-cash dividends

(1)  Section RF 10(3)(a) is replaced by the following:

“(a) rate A is the rate of tax set out in section RF 8:”.

(2) In the formula in section RF 10(4), “(amount paid + credit
amount)” is replaced by “amount paid”.

(3) Insection RF 10(5)(d), “withheld:” is replaced by “withheld.”
and paragraph (e) is repealed.

(4)  Section RF 10(7) is repealed.

(5) Insection RF 10, in the list of defined terms, “CTR additional
dividend” and “fully credited for conduit tax relief” are omit-
ted.

(6) Subsections (1) to (4) apply for income years beginning on
or after 1 July 2011.

125B Interest paid by approved issuers or transitional residents

(1)  Section RF 12(1)(a)(ii) is replaced by the following:

“(i1) 1s derived by a person not associated with the ap-
proved issuer except by being a beneficiary of a
trust established for the main purpose of protect-
ing and enforcing beneficiaries’ rights under the
registered security; and”.

(2) Subsection (1) applies for the 2010-11 and later income
years.

126 Definitions

(1)  This section amends section YA 1.
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2)
3)

The definition of accounting profits method is repealed.

The definition of associated non-attributing active CFC is
replaced by the following:

“associated non-attributing active CFC, for a CFC, means
a person who is associated with the CFC under section YB 2
(Two companies) if the person and the CFC meet the following
requirements:

“(a)
ﬁe‘b}

“(b)

the person is a non-attributing active CFC; and

the persen and the €FC are each restdent under seetion
¥D 3 (Country of residence of foreign countries) in the
same country or territory tthe host eountry); and

the person and the CFC each have a taxed CFC connec-

ﬁ(c)

tion with the same country or territory

neither of the person and the €F€ 1s; in a country or

territory other than the host eountry,—

“t) arestdent under the domestic taw of the country
ot territory:

“t1) hable to income tax beeatse of domietle; rest=
denee; place of inecorporation; or eentre of man=
agement:

“Git) treated as a resident under an agreement with
the host country that would be a double tax
agreement if it were an agreement between New
Zealand and the host country; and

netther of the person and the €F€C has a presence outside

the host country that 1s a fixed establishment or perman=

ent establishment under an agreement; between another
country or territory and the host country; that would be

a dottble tax agreement if 1t were between New Zealand

and the host country; and

each of the person and the €FC 1s abte 11 the host eoun=

try to tax on tts income beeause of domieile; residenee;

place of incorporation; or eentre of management; or 1s
wholly-owned under the taws of New Zeatand and the
host country by another €F€ (the parent €F€) that—

“61y has a retationship with the host eountry meeting
the requirements of paragraphs (e) and (d);
and
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4

)
(6)
(7)

(8)

©)

(10)

(11)

(12)
(13)

76

place of incorporation; or centre of management;
s hable in the host country to tax on its income in
the same pertod that the person or the €F€ would
be hable on its income if it were a company table
for tax™
The following definition is inserted in the appropriate alpha-
betical order:
“attributable FIF income method means the method of cal-
culating FIF income or FIF loss in section EX 50 (Attributable
FIF income method)”.
The definition of BETA company is repealed.
The definition of branch equivalent company is repealed.
In the definition of branch equivalent method, “as that pro-
vision read immediately before being amended by section 29
of the Taxation (International Investment and Remedial Mat-
ters) Act 2010” is added.
The definition of branch equivalent tax account is replaced
by the following:
“branch equivalent tax account means the account main-
tained by a BETA person under section OE 17(3) (Person
choosing to become BETA person)”.
In the definition of calculation method, “accounting profits
method, the branch equivalent method” is replaced by “at-
tributable FIF income method”.
The definition of combined imputation and CTR ratio is
repealed.
In the definition of consideration, paragraph (b)(ii) is replaced
by the following:

“@1) section EX 21(11) (Attributable CFC amount and
net attributable CFC income or loss: calculation
rules):”.

The definition of consolidated BETA group is repealed.
In the definition of continuity provisions, paragraph (i) is re-
pealed.
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(14)

(15)

(16)

(18)

(19)

(20)

1)

In the definition of credit account continuity provisions,
paragraph (b), “continuity); and” is replaced by “continuity)”
and paragraph (c) is repealed.

The definitions of CTR, CTR account, CTR additional divi-

dend, CTR company, CTR credit, CTR debit, CTR group

member, CTR holding company, CTR ratio, and CTRA
are repealed.

In the definition of deductible foreign equity distribution,

paragraph (a) is replaced by the following:

“(a) for which a deduction is allowed in the calculation of
the income tax imposed by a country or territory other
than New Zealand on the income of a person:”.

In the definition of deductible forei ity distribution:

paragraph b)) 1s reptaced by the following:

“tity the other company or another person 1s altowed
a deduction; in the ealeulation of the income tax
imposed by a country or territory other than New
Zeatand on the income of the other company or
petson; for the amount patd to the foreign com=

The definition of excess credit amount is replaced by the fol-

lowing:

“excess credit amount means an amount ealetlated under see-

to dividends) for a dividend with a combined imputation and

GDP ratio

“excess credit amount means an amount calculated under sec-

tion OC 29(5) (FDP credits and imputation credits attached

to dividends) for a dividend with a combined imputation and

FDP ratio”.

In the definition of FIF net loss, “branch equivalent method”

is replaced by “attributable FIF income method”.

In the definition of fixed-rate share, in paragraph (a), “FE 6

(Apportionment of interest by excess debt entity),” is inserted

before “GC 8.

In the definition of foreign attributed income, paragraph (b)

is replaced by the following:
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(22)
(23)

24)

(25)

(26)

27)

(28)

(29)

(30)

1)

78

“(b) FIF income calculated under the attributed FIF income
method”.

The definition of foreign attributed loss offsets is repealed.
The definition of fully credited for conduit tax relief is re-
pealed.

In the definition of international tax rules, paragraph (a)(xii)
is repealed.

In the definition of lease, paragraph (d), “(Branch equiva-
lent income or loss: calculation rules)” is replaced by “(At-
tributable CFC amount and net attributable CFC income or
loss: calculation rules)”.

In the definition of loss, paragraph (c) is replaced by the fol-
lowing:

“(c) means a net attributable FIF loss when used in the ex-

5,99

pression ‘net attributable FIF income or loss’:”.

In the definition of maximum permitted ratio, “a CTR
credit,” is omitted.

The following definitions are inserted in the appropriate alpha-
betical order:

“net attributable FIF income, for a FIF and for an accounting
period, means an amount of zero or more calculated for the
accounting period under section EX 50(3) (Attributable FIF
income method)

“net attributable FIF loss, for a FIF and for an accounting
period, means an amount of less than zero calculated for the
accounting period under section EX 50(3) (Attributable FIF
income method)”.

In the definition of non-refundable tax credit, paragraph (d)
is repealed.

In the definition of New Zealand banking group, “section
FE 36 (Identifying members of New Zealand banking group)”
is replaced by “sections FE 36 and FE 36B (which identify the
members of a New Zealand banking group)”.

The following definitions are inserted in the appropriate alpha-
betical order:

“NZIAS 28 means New Zealand Equivalent to International
Accounting Standard 28 approved by the Accounting Stand-
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(32)
(33)

(34)

ards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 31 means New Zealand Equivalent to International
Accounting Standard 31 approved by the Accounting Stand-
ards Review Board and as amended from time to time, or an
equivalent standard issued in its place”.

In the definition of residual income tax, paragraph (d) is re-
pealed.

In the definition of supplementary dividend holding com-
pany, paragraph (e), “to CW 117 is replaced by “and CW 10”.
In the definition of taxation law,”“ GZ 2 (Arrangements in-
volving cancellation of conduit tax relief credits),” is omitted.

(34B) The following definitions are inserted in the appropriate al-

phabetical order:

“taxed CFC connection, for a CFC and a country or territory

(the host country), means a relationship meeting the follow-

ing requirements:

“(a) the CFC is resident in the host country under section
YD 3 (Country of residence of foreign countries); and

“(b) there is no other country or territory for which the CFC
is—

176

i) aresident under the domestic law of the country
or territory:

“(i1) liable to income tax because of the CFC’s domi-
cile, residence, place of incorporation, or centre
of management:

“(ii1) treated as a resident under an agreement with
the host country that would be a double tax
agreement if it were an agreement between New
Zealand and the host country; and

“(c) the CFC has no presence outside the host country that
is—

“(1) afixed establishment:

“(i1) a permanent establishment under an agreement,
between another country or territory and the host
country, that would be a double tax agreement if
it were between New Zealand and the host coun-

try; and
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80

“(d)

the CFC is liable in the host country to tax on its in-

come because of the CFC’s domicile, residence, place

of incorporation, or centre of management, or there is

another foreign company (the parent company) that—

“(1) wholly owns the CFC under the laws of New
Zealand and the host country; and

“(i1) has a relationship with the host country meeting
the requirements of paragraphs (a) to (c); and

“(ii1) because of the parent company’s domicile, resi-
dence, place of incorporation, or centre of man-
agement, is liable in the host country to tax on the
CFC’s income in the same period that the CFC
would be liable on its income if it were a com-
pany liable for tax

“taxed FIF connection, for a FIF and a country or territory

(the host country), means a relationship meeting the follow-

ing requirements:

“(a) the FIF is resident in the host country under section

YD 3 (Country of residence of foreign companies); and

“(b) there is no other country or territory for which the FIF
is—

“(i) aresident under the domestic law of the country
or territory:

“(i1) liable to income tax because of the FIF’s domi-
cile, residence, place of incorporation, or centre
of management:

“(iil) treated as a resident under an agreement with
the host country that would be a double tax
agreement if it were an agreement between New
Zealand and the host country; and

“(c) the FIF has no presence outside the host country that

is—

“(i) afixed establishment:

“(i1) a permanent establishment under an agreement,
between another country or territory and the host
country, that would be a double tax agreement if
it were between New Zealand and the host coun-

try; and
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“(d) the FIF is liable in the host country to tax on its income
because of the FIF’s domicile, residence, place of in-

corporation, or centre of management, or there is a for-

elgn company (the parent company) that—

“(1) wholly owns the FIF under the laws of New
Zealand and the host country; and

“(i1) has a relationship with the host country meeting
the requirements of paragraphs (a) to (c); and

“(ii1) because of the parent company’s domicile, resi-

dence, place of incorporation, or centre of man-
agement, is liable in the host country to tax on
the FIF’s income in the same period that the FIF
would be liable on its income if it were a com-
pany liable for tax”.

Subseections (3); (20); (30); and (31) apply for income years
beginning on or after + July 2669

(35) Subsections (3), (20), (30), (31), and (34B) apply for in-
come years beginning on or after 1 July 2009.

(36) Subsections (2), (4), (6), (7), (9) to (11), (15), (18), (19),
(21) to (23), (25) to (29), (33), and (34) apply for income
years beginning on or after 1 July 2011.

(37) Subsections (5), (8), (12) to (14), (24), and (32) apply for
income years beginning on or after 1 July 2012.

127 Demutualisation of insurers

(1) In section YC 17(12)(b)(ii), “account:” is replaced by “ac-
count.” and subparagraph (iii) is repealed.

(2) Ssubsection (1) applies for income years beginning on or after
1 July 2012.

128 Corporate reorganisations not affecting economic
ownership

(1)  Insection YC 18B(3), “OE,” is omitted.

(2) Ssubsection (1) applies for income years beginning on or after

1 July 2012.
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129 Residence of CTR company shareholders

(1) Insection YD 9(1), “and section GZ 2 (Arrangements involv-
ing cancellation of conduit tax credits)” is added after “tax re-
lief)”.

(2) Subsection (1) applies for income years beginning on or after
1 July 20009.

130 Heading and sections YD 9 to YD 11 repealed

(1)  The heading before section YD 9 is repealed.

(2)  Sections YD 9 to YD 11 are repealed.

(3) Subsection (2) applies for income years beginning on or after
1 July 2011.

131 Schedule 25—Foreign investment funds

(1)  Schedule 25, part C is repealed.

(2) Subsection (1) applies for income years beginning on or after
1 July 2011.

Part 2
Amendments to Tax Administration Act
1994

132 Tax Administration Act 1994
Sections 133 to 141 amend the Tax Administration
Act 1994.

133 Keeping of business and other records

(1)  Insection 22(2)(f), “a BETA company,” is omitted.

(2)  Insection 22(2)(k), “a CTR account and” is omitted.

(3) In seetten 22(FHsection 22(7)(c), “and sections OP 97 to
OP 108” is omitted.

(4) Subsections (1) and (3) apply for records relating to income
years beginning on or after 1 July 2012.

(5) Subsection (2) applies for records relating to income years

82

beginning on or after 1 July 2011.
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134
(1)
2)
&)

135
(1)
)

136
(1)
“65B

)

137
(D

Shareholder dividend statement to be provided by
company

In section 29(1), in the words before the paragraphs, “an FDP
credit, or a CTR credit” is replaced by “or an FDP credit”.
Section 29(1)(ia) is repealed.

Subsections (1) and (2) apply for income years beginning
on or after 1 July 2011.

Section 30A repealed
Section 30A is repealed.

Subsection (1) applies for income years beginning on or after
1 July 2011.

New section 65B inserted
After section 65, the following is inserted:

Information to be furnished with return by entity

apportioning interest expenditure under section FE 6B

A company or person apportioning its interest expenditure

under section FE 6B of the Income Tax Act 2007 for an in-

come year must furnish to the Commissioner, no later than

when the company or person is required to furnish a return of

its income for the corresponding tax year, the following infor-

mation in the form and by the means prescribed by the Com-

missioner:

“(a) notice to the Commissioner that the section has been
applied; and

“(b) a reconciliation of adjusted net profit under section
FE 5(1BC) of that Act to GAAP net profit; and

“(c) a reconciliation of goodwill to items presented in the
GAAP balance sheet; and

“(d) further information that is required by the Commis-
sioner.”

Subsection (1) applies for income years beginning on or after
1 July 20009.

Section 68A repealed
Section 68A is repealed.
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(2) Ssubsection (1) applies for income years beginning on or after
1 July 2011.

138 Annual ICA return

(1)  Section 69(1)(e) is repealed.

(2)  Section 69(1)(f) is repealed.

(3) Subsection (1) applies for returns relating to income years

beginning on or after 1 July 2012.

(4) Subsection (2) applies for returns relating to income years

beginning on or after 1 July 2011.

139 Section 77 repealed
(1)  Section 77 is repealed.
(2) Subsection (1) applies for returns relating to income years

beginning on or after 1 July 2012.

140 Determination on insurer as non-attributing active CFC
(1A) Section 91AAQ(4)(b) is replaced by the following:

“(b) produces income of the CFC or group, other than in-
come from claims under reinsurance contracts, that is
all or nearly all from—

“(i) premiums from insurance contracts, other than
reinsurance contracts, covering risks arising in
the country or territory in which the business of
the CFC or group is located:

“(i1) proceeds from investment assets having a total
value commensurate with the value of those in-
surance contracts.”

(1)  After section 91AAQ(S), the following is inserted:

“(5B) In a determination, the Commissioner may stipulate condi-

84

tions that must be satisfied,—

“(a) in addition to the requirements of subsection (2), for a
CFC to be a non-attributing active CFC:

“(b) in addition to the requirements of subsection (3), for
the members of a group of CFCs to be non-attributing
active CFCs.”

Subseetion (1) applics for income years beginning on or after

1 July 2669-
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141
@

2)

142

“861

Subsections (1A) and (1) apply for income years beginning
on or after 1 July 2009.

Remission for GST transitional taxable periods
In section 183AA(4)(b), “31 December 2010:” is replaced by
“31 December 2010.” and paragraph (c) is repealed.

In section 183AA(4)(b), “31 December 2010.” is replaced by

“31 December 2010:” and the following is added:

“(c) aGST taxable period for which the taxpayer is required
to make a return that includes an adjustment under sec-
tion 78B of the Goods and Services Tax Act 1985 be-
cause of the change in the rate of goods and services tax
on 1 October 2010.”

Part 3
Amendment to Stamp and Cheque Duties
Act 1971

Section 861 replaced by new sections 861 and 861B
Section 861 of the Stamp and Cheque Duties Act 1971 is re-
placed by the following:
Application of approved issuer levy and zero-rating
For the purposes of the NRWT rules of the Income Tax
Act 2007 and section 86J of this Act, and notwithstanding any
provision of the NRWT rules of the Income Tax Act 2007, a
payment of interest shall be treated as being paid by an ap-
proved issuer in respect of a registered security only where,—
“(a) and to the extent that, payment is made by or on behalf
of the approved issuer of approved issuer levy on the
leviable value of the registered security at the time of
the payment of interest—
“(i) attherate specified in section 86J of this Act; and
“(i1) by the date specified in either section 86K or sec-
tion 86K A, or by a later date upon the payment
of any interest or penalties imposed under Parts 7
or 9 of the Tax Administration Act 1994 respect-
ively; or

85

10

15

20

25

30



Part 3 cl 142

Taxation (International Investment and
Remedial Matters) Bill

“(b)

the registered security meets the requirements of sec-

tion 86IB and the approved issuer provides a statement

to the Commissioner—

“(1) showing the details prescribed by the Commis-
sioner under section 86K(2) for a statement re-
lating to payments of interest under such a regis-
tered security and provided to the Commissioner
within the time given by subparagraph (ii); and

“(ii) by the time that would be required by section
86K (1)(b) for a payment of the levy in relation to
the payment of interest, or by a later date for the
statement if that date is set by the Commissioner
in a notice given to the approved issuer.

“861B Zero rate of approved issuer levy—requirements for
securities
A registered security meets the requirements of this section

“(D)

86

if—
“(a)
“(b)

“(0)
“(d)

“(e)

the security is denominated in New Zealand dollars; and

the issue of the security—

“@i) was an offer to the public for the purposes of the
Securities Act 1978; and

“(il) was not a private placement; and

the security is not an asset-backed security; and

the activities of the registrar and the paying agent for the

security are carried on through a fixed establishment in

New Zealand; and

the security—

“(1) is listed on an exchange registered under the Se-

curities Markets Act 1988:

“t) 1stofanumber of securities meeting the reqtire=
ments of subseetion (2) -

“(i1) 1s 1 of a number of securities meeting the require-
ments of subsection (2) that are traded in a mar-
ket bringing together buyers and sellers of such
securities.
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“(2) A security meets the requirements of this subsection if, at or
before the time of the payment of interest referred to in sec-
tion 861 in respect of the registered security,—

“(a) the security is 1 of a number of identical debt securities
(the class of securities) that are registered securities;

and

“(b) the group of persons who each hold a security included
in the class of securities consists of 100 or more persons;

and

“(c) the issuer of the class of securities has reasonable
grounds for expecting that each of 100 or more persons
in the group—

iy

113

“(ib)

ated with another member of the group; and
is not associated with the issuer except by being
a beneficiary of a trust established for the main
purpose of protecting and enforcing beneficiar-
ies’ rights under the class of securities; and
1S not associated with another member of the

“(i)

roup; and
is not part of an arrangement intended to tem-
porarily increase the number of persons in the
group; and

“(d) no person or group of associated persons holds more
than 10% by value of the class of securities.”

26 October 2010
9 November 2010

Legislative history
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First reading and referral to Finance and
Expenditure Committee
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