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Committee

Commentary

Recommendation

The Finance and Expenditure Committee has examined the Taxation
(Annual Rates, Savings Investment, and Miscellaneous Provisions)
Bill and recommendsthat it be passed, by majority, with the amend-
ments shown.

Overview

The bill sets the income tax rates that are to apply for the 200607
tax year. It also contains several new tax policy initiativesto reform
the rules governing the taxation of investment income. The bill
amends the following legidlation:

Income Tax Act 2004

Taxation Administration Act 1994
Income Tax Act 1994

Income Tax Act 1976

Goods and Services Tax Act 1985
Companies Act 1993

Public Trust Act 2001

Trustee Act 1956

Trustee Companies Act 1967
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Securities Act 1978
Unit Trusts Act 1960
Tax Administration (Form of Warrant) Regulations 2003.

Supplementary order papers

In addition to these measures, the Minister of Revenue invited the
committee to consider Supplementary Order Papers 44 and 45 to the
bill. We agreed to consider the two supplementary order papers
aongside the main bill.

The first measure concerns a previously announced change to the
proposed rules for taxing offshore share investment. It would allow
individual investors in widely-held foreign companies that have a
substantial New Zealand shareholder base a five-year exemption
from the proposed rules once they are enacted. This would allow
companies time to consider shifting their headquarters to New
Zedland. The exemption is limited to investment in companies that
meet certain criteria

The second measure amends the application date on which changes
in the bill relating to consolidated groups apply.

The third measure is a change to the Goods and Services Tax
grouping rules to alow a company to be regarded as a single entity
for GST purposes, even if amember of the group isnot registered for
GST. Thisis consistent with the principle that business-to-business
transactions should generally be tax-neutral unless they involve tax-
exempt transactions or entities.

Technical amendments

The bill also proposes araft of technical amendments, on which we
make no comment in this report. Officials advised that tax practi-
tioners and Inland Revenue Department field staff frequently pro-
pose such amendments having recognised the need for them in the
course of applying tax legidlation. It is considered sound practice to
rectify such matters promptly, using the first available legidative
vehicle such as remedial tax bills like this one.

A second group of amendments relating to the rewrite of the Income
Tax Act project respond to unintended effects discovered by taxpay-
ers and by the Rewrite Advisory Panel. There are asmall number in
this bill.

The rest of the commentary addresses the issues we considered.
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New tax rulesfor offshore portfolio investment in shares

The hill, as introduced, proposed to change the tax rules for invest-
ments of lessthan 10 percent in foreign companies. The objective of
these changes was to tax portfolio investments in offshore compa-
nies more consistently, regardless of whether the investment was
made through a managed fund, or made directly, and regardless of
where the investment was located. It was also considered important
that offshore tax rules should not bias investment away from New
Zedand.

The original proposals suggested taxing offshore portfolio share
investments on 85 percent of any gainin value, with thislimitedto 5
percent of the opening value (with any excess gain being carried
forward) for individuals. We received thousands of submissions
opposing the proposals on the basis that they would introduce a
capital gains tax and were excessively complex.

In response to these concerns, and suggestions from a number of
submittersthat adeemed rate of return be considered, the Minister of
Revenue and the acting Minister of Finance wrote to us stating their
support if the committee were to recommend that offshore share
investments be taxed using a fair dividend rate methodology. The
fair dividend rate method was considered preferable to the bill’s
proposals, on the grounds of ssimplicity and fairness, asit would tax
something approximating a reasonable dividend yield rather than
targeting capital gains.

We released an interim report outlining the fair dividend rate propo-
sal and invited comment from stakeholders representing individual
investors, financial advisors, managed funds and tax and legal pro-
fessionals.

Most of the submitters on this new proposal stated afirst preference
for the current offshore tax rules to remain, with certain modifica-
tions such as expansion of the grey list. In addition some submitters
suggested an extension of capital account treatment for managed
funds. Submitters did, however, acknowledge that the fair dividend
rate was preferable to the proposals currently in the bill. Submitters
on the fair dividend rate proposal raised two key policy issues.

The first issue was the level at which the fair dividend rate was set.
Submitters did not support the proposed 5 percent rate, arguing that
alower fixed rate of between 3 and 4 percent should apply, as this
was more representative of average offshore dividend yields.
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The second major concern of submitters was that the proposal did
not align the treatment of direct offshore investment with that of
offshore investment via a New Zealand managed fund. Investments
via a New Zealand managed fund would be taxed on a fixed 5
percent fair dividend rate, while direct investment would get the
benefit of avariable 5 percent rate with alower rate or no tax being
payable depending on actual returns. Submitters were concerned
that the difference in treatment could result in New Zealanders
investing in offshore-managed funds in preference to New Zealand
managed funds. They proposed a reduction in the 5 percent fair
dividend rate as a means of aligning the two tax treatments.

Level of fair dividend rate

After due consideration, we decided that a 5 percent fair dividend
rate is appropriate. Officials advise that this rate broadly approxi-
mates the dividend yield on Australasian equities. Unlike New
Zedland and Australia, which have dividend imputation systems,
many other countries have tax systems that discourage dividend
payment. We understand that a lower fair dividend rate based on
average offshore dividend yields is not appropriate, as the low
average offshore dividend rate is the problem and so should not be
part of the solution.

Alignment of offshore investments

We were advised by officials that the concerns raised by submitters
that New Zealand managed funds would be put at a competitive
disadvantage compared to offshore funds are significantly over-
stated and do not take into account several factors:

The bill removes the current major tax disadvantages to New
Zedland funds—full tax on capital gains and over-taxation of
low-rate investors. Investors in actively managed funds who
invest offshore would be significantly better off under the fair
dividend rate than under the current rules.

The proposals cap the tax rate on fund investors at 33 percent,
versus 39 percent for direct investors.

The socia assistance entitlements of managed fund investors
will not be affected

Managed funds will now be exempt on Australasian share
gains, whereas individual share traders will continue to be
taxed on such gains.
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Managed fund investors will also receive the benefit of the
specified superannuation contribution withholding tax
(SSCWT) exemption for employer contributions to
KiwiSaver.
Given that the tax disadvantages faced by New Zealand managed
funds are reducing, we understand that it is unlikely that investors
would abandon New Zealand-based fundsin favour of direct invest-
ment in offshore managed funds. We therefore do not consider a
fixed 5 percent fair dividend rate to be a significant disincentive for
investing via New Zealand managed funds.

Fair dividend rate method

To replace the market value and smoothed market value methods
proposed in the bill asintroduced, the majority of us propose amend-
ments to provide for using a fair dividend rate method for taxing
offshore portfolio shareholdings. The majority of usrecommend that
such afair dividend rate should

tax 5 percent of the market value of offshore shares held at the
start of an income year

apply to portfolio investments only in offshore shares—
interests of less than 10 percent in foreign companies—that
have market values, with the current foreign investment fund
rules continuing to apply to interests of 10 percent or more

work on a pooled approach, rather than on an investment-by-
investment approach to assets that qualify

ignore purchases and sales of shares during a year (except
where the shares are bought and sold in the same year)

not tax dividends separately

offset tax from any tax paid in overseas jurisdictions, or
advise dividends received.

For individual investors and family trusts, the majority recommend a
variation to the fair dividend rate method to provide that where
investors can show that their total return on al their offshore shares
that qualify for the fair dividend rate is less than 5 percent of the
opening market value they will be taxed on the actual return. If the
total return for the year is negative, no tax will be payable.



Taxation (Annual Rates, Savings
6 Investment, and Miscellaneous Provisions) Commentary

The variation outlined above would not apply to New Zealand
managed funds, including portfolio investment entities, and non-
natural persons, other than family trusts. The majority understand
this would mean that tax would be payable on a fixed 5 percent
return irrespective of how investments perform. The 5 percent fair
dividend rate would apply to the average value of the entity’s off-
shore portfolio share investments for the year.

Offshore investments for which fair dividend rate would not
apply

The majority of us do not consider that the fair dividend rate method
should apply in the case of certain offshore portfolio share invest-
ments that effectively offer New Zealand investors *“guaranteed
returns’ in excess of the fair dividend rate. For example, a portfolio
investment in a company resident in a low-tax jurisdiction that
invests in high-yield debt or other guaranteed return instruments
(with rates of return greater than 5 percent) would be taxable on a
maximum return of 5 percent under thefair dividend rate; whereasiif
they had invested directly in these instruments they would be taxable
on the full return. The fair dividend rate should therefore not apply
to such investments.

Rule for “quick sales” of shares

Themajority of usconsider that aruleisneeded to tax sharesthat are
bought and sold within the same income year, that is, sharesthat are
purchased after 1 April and sold before the following 31 March.
These are described in the proposed fair dividend rate amendment as
“quick sales’. Shares that are bought and sold within an income
year would otherwise escape tax under afair dividend rate method,
as they would not be reflected in the value of shares held at the start
of either year.

The majority of us therefore recommend that shares bought and sold
in the same income year, be taxed under the fair dividend rate
method on the lesser of 5 percent of the average cost of offshore
shares purchased during a year and sold before the end of that year,
or the actual return on *quick sales”. This should address concerns
raised by submitters about the potential for over-taxation under the
quick sale rules. We understand that averaging the cost is necessary
as different parcels of shares may be purchased during the year at
different prices. Taking the average cost of all such share parcels
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purchased in ayear should be easier than requiring investorsto track
the cost of each share that is subsequently sold.

The majority of us also recommend rules to deal with situations
where an investor buys and sells shares during an income year and
there is a share split between when the shares were purchased and
when they were sold—described as a “ share reorganisation” .

Treatment of portfolio investments for which market
values are not available

The majority of us consider that a cost-based method should be
available for offshore portfolio investments for which it is not pos-
sible or practical to obtain market values (and for which the fair
dividend rate method would therefore not be practical). The method
we recommend would tax 5 percent of the cost of a person’s invest-
ments, with the cost base increased by 5 percent each year to proxy
for the increasing value of the investment. We understand that this
cost-based method could apply to types of investments including
interests in unlisted foreign companies and non-exempt interests in
foreign superannuation schemes and foreign life insurance policies.

The majority consider that investors should have the ability to obtain
a revauation every five years under the cost method. This should
alow investors to reduce their cost base if these investments have
made a loss.

$50,000 de minimis exemption

The majority of us recommend that the NZ$50,000 threshold for
application of the new offshore tax rules to individual investors
remain. We intend that investments bel ow the NZ$50,000 threshold
should continue to be taxed as at present.

We considered the view of a number of submitters that the $50,000
de minimis threshold should be removed for the sake of simplicity;
or that it could be made elective, allowing taxpayers to waive the de
minimis on a once-and-for-all basis; or that it be increased and
extended to family trusts that meet certain criteria.

We understand that the $50,000 threshold for individual direct
investments in offshore companies (outside Australia and New
Zedand) is intended to limit the application of more complex tax
rulesto individuals with moderate to large offshore share portfolios.
Officials advise that the threshold represents a trade-off between
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accuracy and simplicity for individual investors with small amounts
invested offshore, and recognises that any additional accuracy
gained from imposing more complex tax rules is likely to be more
than offset by the compliance costs involved. Under the exemption,
individuals would generally pay tax on dividends only, if the total
cost of their offshore investments were NZ$50,000 or less.

While the fair dividend rate method will be simpler for individuals
to apply than the market value and smoothed market value methods
proposed initially in the bill, on balance, the majority of us consider
that the $50,000 threshold should be retained, asit should be simpler
for smaller investors to understand and the tax difference is not
likely to be significant given the size of the portfolios involved.

Exemption for investmentsin Australian resident listed
companies

The majority support the retention of the proposed exemption for
investments in Australian resident listed companies. In response to
issues raised by submitters the majority of us have recommended
some technical amendments. Investments in these companies by
individuals and other non-portfolio investment entity investors will,
however, continue to be taxable as at present and investment in
Australian resident listed companies by portfolio investment entities
will be taxable only on dividends.

We considered the request of some submittersthat the exemption for
investments in Australian resident listed companies be removed
fromthebill or at the least made el ective. Some also commented that
if the Australian exemption was retained, it should include interests
in listed Australian unit trusts and shares in unlisted widely held
Australian companies acquired though employee share purchase
schemes.

While we saw the merits of removing the exemption for Australian
resident listed companies or at least making it elective, we decided
to retain it, as moving from aregime that explicitly taxes Australian
dividends to one that approximates a reasonable dividend yield
(under the fair dividend rate) could raise issues regarding trans-
Tasman recognition of imputation credits. Officials assure us that
the proposed Australian exemption would, to the extent it applies
generally, preserve the status quo.
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Australian unit trusts included in exemption

Australian unit trusts were not included in the proposed exemption
from the foreign investment fund rules for Australian investments
because we understand they could be used as roll-up vehicles to
invest outside Australia in companies that pay little or no dividend
(and therefore avoid the new offshore tax rules). New Zeaand
investors could invest in these vehicles and derive income in the
form of capital gain, without atax liability arising on thisincomein
either Australiaor New Zealand. However, a number of the submit-
ters made useful suggestions for addressing concerns about the use
of Australian unit trusts to thus avoid the application of the new
foreign investment fund rules.

The majority of us therefore recommend an amendment to include
certain Australian unit trusts in the proposed Australian foreign
investment fund exemption. We intend, however, that the exemption
should apply only to investments in Australian unit trusts that meet
certain minimum turnover requirements and where the investor
elects to use the resident withholding tax (RWT) proxy mechanism
for their investment in the entity. This should accommodate current
arrangements, where investors in certain Australian unit trusts can
have their tax liabilities satisfied by way of the RWT proxy, thereby
reducing compliance obligations.

Exemption for investmentsin certain grey list companies

Officials advise that the five-year temporary exemption for invest-
ments in certain grey list companies will allow time for completion
of the Government’s review of the controlled foreign company tax
rules. Pending the outcome of this review, a company like Guinness
Peat Group (GPG) might decide to relocate to New Zealand.

The mgjority of us therefore support retaining the proposed tempo-
rary exemption (outlined in Supplementary Order Paper No 44) for
investments in certain companies such as the Guinness Peat Group,
as the policy rationale for the exemption has not changed under the
proposed fair dividend rate method. Individual investors in such a
company will be taxed under the current rules for a period of five
years under the exemption. We do not support providing the five-
year exemption on the basis that a foreign company being invested
into has a substantial New Zealand trading or business presence.
This is quite different from the superficialy similar exemption we
support.
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We understand that to qualify for the five-year exemption, the
investment must be in a company that

isresident in agrey list country
is liable to tax in that country
is listed on a recognised stock exchange

the majority of its shareholdersin both number and by propor-
tion of shares held are New Zealanders.

Under the exemption, we intend that institutional investors (portfo-
lio investment entities and other managed funds) should be taxed on
their GPG (or similar) investments using the fair dividend rate
method rather than current rules. We understand that under the
current offshore tax rules, institutional investors would generally
hold these investments on revenue account, and would be taxable on
any gains realised. In many cases, the fair dividend rate method
should result in alower tax liability for such investors. This method
would also be easier for managed funds to apply under the new
portfolio investment entity tax rules. We do not consider that institu-
tiona investors should be exempt on their Guinness Peat Group
holdings, for reasons discussed later in this report.

The majority of us aso consider that atemporary exemption of two
yearsisjustified for investmentsin entities such as the New Zealand
Investment Trust, a United Kingdom-based investment trust, which
hasthe mgjority of itsassetsinvested in New Zealand and Australian
resident companies. We understand that the New Zealand Invest-
ment Trust would benefit from relocating to New Zealand and
becoming a portfolio investment entity. Under the portfolio invest-
ment entity tax rules, the trust would benefit from not having their
capital gainsfrom trading Australasian sharestaxed (a benefit that is
currently procured through the United Kingdom tax rules) but would
also be eligible to pass on the imputation credits attached to New
Zedand dividends to investors (this is currently not allowed as the
New Zealand Investment Trust is a United Kingdom entity).

We recommend provisions be included in the bill to allow Inland
Revenue to publish the names of the companies who notify it that
their shareholders qualify for the temporary exemptions from the
foreign investment fund rules.
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Exempting revenue account investorson their GPG investments

The majority of us do not consider that investments by portfolio
investment entities in GPG should be treated as an investment in a
New Zealand or Australian company (and taxed only on dividends),
as GPG is not a New Zealand company.

Officials advise that the comprehensive nature of New Zealand's
company tax system, which encourages dividend distribution, was a
key reason for granting portfolio investment entities an exclusion
from tax on their share-trading income from investments in New
Zealand companies. In contrast, GPG does not pay out a large
percentage of its earnings by way of dividends. The mgjority of us
consider that taxing portfolio investment entities only on this
income would therefore improve the competitive position of an
investment in GPG relative to al other offshore portfolio share
investments (which would be taxed on a 5 percent fair dividend
rate).

The majority of us therefore consider that institutional investors in
GPG should have the option of paying tax on their GPG investments
using thefair dividend rate method. The mgjority believe this should
address the compliance point that paying tax on realised sharesgains
will be difficult to incorporate with the effective look through treat-
ment under the portfolio investment entity tax rules.

Exemption for investments in New Zealand start-up
companies (venture capital)

The majority of us recommend an amendment to the bill to include
an exemption for investmentsin certain New Zealand start-up com-
panies that migrate offshore to gain access to finance under the new
offshore rules. The majority of us intend that a person’srightsin a
foreign investment fund in an income year are not an attributing
interest if

the rights are shares

the FIF isagrey list company that isnot an entity described in
the legidation

the person acquired the shares when the shares were not listed
on a recognised exchange

at al times in the year, the grey list company directly or
indirectly owns a company that for 12 months or more has
been resident in New Zealand and had in New Zealand more
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than 50 percent of the resident company’s assets and
employees

the year begins less than 10 years after the grey list company
first owned the resident company

the resident company, through a fixed establishment in New
Zealand, incursin the year expenditure, other than interest, of
$1,000,000

the resident company, through a fixed establishment in New
Zedland at al timesin the year, engages 10 or more full-time
employees or contractors.

This exemption would broadly remove investmentsin New Zealand
start-up companies that migrate offshore to gain access to finance
(venture capital or private equity investment) from the proposed
offshore tax rules if the New Zealand operations of the company
remain significant. As a result of raising capital offshore, New
Zedland investors typically end up holding portfolio interests in the
migrated company.

The mgjority of us consider that applying comprehensive tax rulesto
such investments might result in a large tax liability arising when
there is no underlying income stream, as start-ups will typically be
making losses even though their share value, in anticipation of
future earnings, isincreasing. Therefore, even the application of the
fair dividend rate (which would tax a maximum of 5 percent of the
value of the investment) could result in cash-flow issues for inves-
tors in such companies.

Importantly, the new tax rules for offshore portfolio share invest-
ments are designed to create alevel playing field between investing
directly and via a managed fund. As direct investment in start-up
companies does not compete with investment via managed funds,
venture capital investment isnot the target of the proposed tax rules.

We understand that officials have consulted with the New Zealand
venture capital industry in devel oping the above exemption criteria.

Employee share purchase schemes

The majority of us recommend that the new offshore tax rules
include a limited exemption for offshore shares acquired through
employee share-purchase schemesto the extent that there are restric-
tions on disposal of the shares. We consider, however, that the
exemption should be valid only for the duration of the restrictions.
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We consider that a temporary exemption is justified in cases where
shares acquired through an employee share-purchase scheme con-
tain restrictions on disposal. We propose that the exemption should
be limited to shares held by a person in a foreign company where

the foreign company is resident in a grey list country and is
the employer of the employee or owns, directly or indirectly,
the New Zealand-resident employer of the employee

the shares are acquired through employment and there are
restrictions in the share purchase agreement preventing the
disposal of the shares for a period except on the grounds of
serious hardship.

We intend that this exemption should apply only for the period
during which there are restrictions on the disposal of the shares, and
employees should have six months from the date the restrictions
ceaseto apply to dispose of their investments. The shareswould then
enter the new foreign investment fund rules, becoming subject to the
fair dividend rate method at their market value.

We note that consideration of the employee share purchase scheme
is on the Government’s tax policy work programme.

New tax rules for portfolio investment entities

The bill introduces new tax rules for collective investment vehicles
that meet the definition of a portfolio investment entity (PIE). Under
these optional rules, collective investment vehicles that satisfy cer-
tain criteriawill not be taxable on realised share gains made on New
Zedland and Australian companies. Portfolio investment entities
will pay tax on investment income on the basis of the tax rates of
their investors (capped at 33 percent).

The new rules treat investment through PIEs in a similar way as
direct investment by individuals, thereby removing long-standing
disadvantages to saving through intermediaries such as managed
funds. They would also prevent over-taxation of lower-income sav-
ers, and eliminate the taxation of capital gains and losses on New
Zealand and Australian shares held through a fund. We understand
these changes are required because of the implementation of
KiwiSaver in 2007.

We received over 120 submissions on the proposed tax rules for
PIEs. Most submitters welcomed the new rules and supported the
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objective of aligning the tax treatment of investorsin managed funds
with that of direct savers.

Submitters sought a number of amendments to the proposed PI E tax
rules to ensure they achieve the intended policy effect. We note the
main concern of submitters that the rules, as proposed in the bill
were overly prescriptive, particularly in the area of the criteria for
eligibility as a portfolio investment entity. Submitters were also
concerned that the rules were overly complex and did not reflect the
current commercial practice of certain funds.

Taking into account the concerns raised by submitters, the majority
of us have recommended a number of amendments to the PIE tax
rules, including

deferring the application date of the rules to 1 October 2007,
to align with KiwiSaver

making it easier for entities that satisfy current definitions of a
widely-held investment vehicle to qualify as a portfolio
investment entity

allowing PIEs to recognise income, for tax purposes, in the
same way they allocate income to investors

allowing PIEs to generally apply a zero percent tax rate in
relation to investors that exit the fund

providing refundsfor tax losses and excesstax credits directly
to PIEs, who would apply the refunds for the benefit of
investors, instead of these amounts being rebated directly to
investors

allowing simplified tax calculation methods for PIEs that are
listed companies and for superannuation funds.

Application date of PIE tax rules

The majority of us recommend amending clause 6 to defer the
application date of the PIE tax rulesfrom 1 April 2007 to 1 October
2007. The timing of the PIE tax rulesis linked with the application
date of the KiwiSaver work-based savings initiative. The Govern-
ment has deferred this date to 1 July 2007 to take account of provid-
ers concerns, and the fact that employee contributions will not now
be transferred to KiwiSaver providers until 1 October 2007. Given
that this is when the new PIE tax rules need to be in place, the
majority of usagreed with submitters that the application date of the
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PIE tax rules should be deferred by six months to give fund provid-
ers (including KiwiSaver default funds) more time to develop their
systems and to inform investors about their new products.

PIE eligibility criteria—" safe harbour” approaches

The magjority of us recommend a number of amendments to clause
85 of the hill to make it easier for entities that satisfy current
definitions of a widely-held investment vehicle to qualify asa PIE.
In particular, we recommend the following:

that entities that meet paragraphs (a), (c) to (e) of the ** quali-
fying unit trust” definition in section OB 1 of the Income Tax
Act 2004 not be required to separately meet the investor
reguirements under the proposed PI E definition (known asthe
“investor requirement safe harbour”). Entities that would
meet this requirement if they were a unit trust would aso be
safe-harboured.

allowing the National Provident Fund a similar safe harbour
in relation to the investor requirements

allowing entities that are eligible to become PIES, but elect
not to, and life insurance companies to hold up to 100 percent
of a PIE, without incurring a breach of its PIE status. This
would address the concerns raised by submittersin relation to
wholesale funds.

allowing the New Zealand Superannuation Fund and funds
operated by the Earthquake Commission and Accident Com-
pensation Corporation to hold up to 100 percent of a PIE,
without incurring a breach of its PIE status

allowing investorsin a PIE generally to hold up to 20 percent
of the PIE, with specific rules to accommodate legacy inves-
tors holding interests greater than 20 percent in listed entities.
This would address the concerns raised by a number of sub-
mitters in relation to listed entities.

We note that the PIE €eligibility criteria are designed to distinguish
genuine savings and investment vehicles from other entities. This
distinction is important, as PIEs will not generally be taxable on
their realised New Zealand and Australian share gains. Among these
criteriais arequirement that investorsin the PIE are portfolio inves-
tors (the investor requirements) and the PIE itself is a portfolio
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investor in companies it invests into (the investment size require-
ments).

The mgjority of us also consider it is important that a PIE should
have the majority of its assets employed in deriving what is known
as passive income (such as income from trading shares, dividends,
land and rents). We understand that these criteria are designed to
replicate the situation of the vast magjority of individuals who invest
directly (rather than viaa managed fund). Officials advised us that if
these tests (referred to as bright-line tests) were not satisfied, then
direct investors who were share traders would be able to manipulate
the PIE rules to gain the advantages of being a PIE, while maintain-
ing control of their trading activities.

Investor requirements

The majority of us recommend a number of amendmentsto simplify
the investor requirements. We note the suggestion from some sub-
mitters that instead of the preceding bright-line tests, a more appro-
priate qualification requirement would be to require that an eligible
entity be an issuer of securitiesto the public under the Securities Act
1978 or aqualifying unit trust. * Under the bill, as introduced, a PIE
could have investors that were PIEs or entities that qualified as a
foreign investment vehicle (according to the definition in the bill)
without breaching the investor requirements. The bill proposed that
these investors could hold up to 100 percent of aPIE, and that aPIE
did not need 20 other investors if it had either a PIE or a foreign
investment vehicle as an investor.

The majority of us agree with submitters that entities that meet the
“qualifying unit trust” definition in section OB 1 of the Income Tax
Act 2004 should be safe-harboured from the investor requirements.
We consider that this safe harbour should be available to entities that
meet paragraphs (a), (c) to (e) of the qualifying unit trust definition,
or that would meet the definition if the entity were aunit trust. We do
not consider, however, that entities that meet paragraph (b) of the
definition—mainly wholesale managed funds—should be included
in the safe harbour.

The majority of us also support amending the bill to accommodate
the National Provident Fund. We understand that the main reason
why funds operated by the National Provident Fund would not meet

t A “qualifying unit trust” is a term defined in the Income Tax Act and,
broadly, describes a widely-held investment vehicle.
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the “qualifying unit trust” definition is that it does not satisfy the
requirement to offer securities to the public. As these funds are
widely-held entities (and are operated under statute), we do not see
any reason not to extend a safe harbour from the investor tests under
the PIE rules.

The majority of us consider that entities that would meet the PIE
eligibility criteriabut elect not to become PIEs should be allowed to
hold up to 100 percent of a PIE without the PIE losing its PIE status.
Similarly, life insurance companies (which are not eligible to
become PIEs under the rules as currently drafted) should be allowed
to hold up to 100 percent of a PIE. We a so understand that the New
Zeaand Superannuation Fund and funds operated by the Earthquake
Commission and the Accident Compensation Corporation can hold
large interestsin other investment vehicles, and should be allowed to
hold up to 100 percent of a PIE.

We note that if a PIE has one or more of these types of investors, it
would not be required to meet the 20-investor test. The amendments
we propose should mean that a wholesale managed fund could have
as investors other PIEs eligible to be PIEs that elect not to be, life
insurance companies, foreign investment vehicles, and certain speci-
fied funds (such as the New Zealand Superannuation Fund), without
breaching the investor requirements.

Further, the amendments would alow investors other than those
listed above to hold up to 20 percent of aPIE (the current limit in the
bill is 10 percent). The mgjority of us believe this would help most
listed investment entities such as listed property funds and listed
investment companies that may wish to become PIEsto comply with
the investor size requirement.

We understand that shareholdersin alisted company cannot increase
their holding to 20 percent or more of the voting rights without
triggering certain provisions of the Takeovers Code. This should
provide a signal to prospective PIEs that are listed entities that a
breach of the investor size requirement is imminent.

We are also aware that certain listed entities have legacy investors
holding more than 20 percent of the entity (and would therefore
breach the investor size requirement). The mgjority of us consider
that there is scope for grandparenting such legacy investments, to
the extent of allowing such investors to hold 40 percent or less of a
PIE. This would mean that a listed PIE could have legacy investors
holding an interest in the PIE of more than 20 percent on the date
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that the bill was introduced without breaching the investor interest
size requirement. Rules would, however, be needed to ensure that
such an entity did not retain PIE status if these legacy investors
increased their interests more than 40 percent.

The majority of us do not consider that being a qualifying unit trust
or an issuer of securitiesto the public should be the sole criterion for
PIE status, asanumber of additional criteria (such asthe investment
requirements and investment-type requirements) are necessary to
distinguish genuine savings and investment vehicles from other
entities. In particular, the investment size requirement (which
requires a PIE to hold not more than 20 percent of an underlying
company) isimportant to reinforce the portfolio investor concept, as
there is no similar requirement in the definition of a qualifying unit
trust.

We consider that monitoring compliance with the PIE eligibility
criteria—required quarterly—will be no different from monitoring
compliance with existing tax rules (such as the definition of aquali-
fying unit trust).

Australian unit trusts

The magjority of us do not recommend that Australian unit trusts be
allowed into the PIE regime. An Australian unit trust, while meeting
a number of other criteria, will fail the New Zealand tax residency
requirement and therefore cannot elect into the PIE regime. We
understand the PIE tax rules were designed for New Zealand resi-
dent managed funds, as a New Zealand resident investor has the
choice to invest directly or via such a vehicle-investment through
New Zealand managed fundsis currently tax-disadvantaged relative
to investing directly (including direct investment in an Australian
unit trust). The PIE tax rulesaim to correct these anomalies. Further,
an Australian unit trust would be subject to the Australian tax rules
and would therefore be outside New Zealand’ staxing jurisdiction. It
istherefore unclear how New Zealand’ stax rules could be applied to
taxing the underlying income of an Australian unit trust.

Income interest requirement

The magjority of usrecommend that group investment funds deriving
category B income be exempt from the income interest requirement
proposed in section HL 5(3) inserted by clause 85 of the bill as
introduced. We understand that group investment funds deriving
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category B income are typically trusts administering the estates of
deceased taxpayers. These trusts can alocate income to certain
beneficiaries and capital to other beneficiaries. Officials advised us
that they are satisfied that group investment funds deriving only
category B income are genuine commercial arrangements, and
should therefore be eligible to become PIEs without meeting the
income interest requirement.

Investor class requirement

Whilethe majority of usdo not support the request of submittersthat
the investor class requirement outlined in section HL 6(2) of clause
85 be removed, we do recommend amendments to provide excep-
tionsto the 20-member investor class requirement in certain circum-
stances. The majority of us also recommend that the PIE tax rules
provide some tolerance for new investorsin a class having interests
in the investments of that class that differ in proportion from those
held by existing investors.

The PIE investor class requirements recognise that managed funds
may have various investment options (investor classes), such as
conservative, balanced, and growth portfolios, within the same fund.
The investor class requirement is designed to ensure that in each
investor class offered by a PIE there are at least 20 investors,
otherwise an investor class could be set up with a single investor,
who owned 100 percent of the underlying investments in the class
(but lessthan 20 percent of the PIE), and would effectively be ableto
control theinvestment decisions of that particular investor class. The
majority of ustherefore did not agree that the investor class require-
ment should be removed from the PIE tax rules.

The 20-investor requirement would not need to be met if the PIE had
at least one investor that is

. another PIE
. aforeign investment vehicle (as defined in the rules)

. an entity that would meet the PIE dligibility rules, but does
not elect to become a PIE

. alifeinsurance company or the New Zealand Superannuation
Fund, the Earthquake Commission, or ACC.

The majority of us also consider that an exception to the investor
class requirement for 20 or more investors is justified in certain
circumstances, such as when a boutique investment option is on
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offer and fewer than 20 investors take it up. The requirements for
this exception should be as follows:

. The PIE has another class with at least 20 members.

. In aclass with fewer than 20 members no investor other than
the fund’s manager or trustee can control the investment
decisions relating to that class.

. Less than 10 percent of the PIE’s total assets belong to all
classes of the PIE with fewer than 20 members.

Definition of portfolio investor class

The definition of “portfolio investor class’ in the bill effectively
reguires each investor in the class to have an interest in the invest-
ments of that class in the same proportion as the other investors in
that class. We understand that when new investors enter a class the
interests of the new investors in the assets of the class may initially
not match those of existing investors (as the entity would need time
to purchase more of the underlying investments). The majority of us
therefore recommend amendments to provide a tolerance for new
investors in a class to temporarily have interests in the investments
of that class that differ in proportion from the interests held by
existing investors.

The majority of us consider that new investors should be permitted
to have interests in the investments of the class that differ in propor-
tion from those of existing investorsfor ashort timeuntil it isableto
render the interests proportional. We also consider that investors
should generally be alowed to have interests in the underlying
investments that differ in proportion from those of other investors, if
thisdifferenceislargely immaterial (if the interest in the underlying
assets differs by less than 5 percent). This recognises that, owing to
normal commercial arrangements, it isunlikely that an investor in a
class will have an interest in the investments of that class that is, at
al times, exactly the same in proportion as those of the other
investors in that class.

Associated investors

The majority of us recommend amendments so that associated
investors can be taken into account for the purposes of the 20-
investor requirements. Otherwise, it would be possible for agroup of
associated investors to effectively control a PIE. We consider, how-
ever, that PIEs should be required for the purposes of the *“ associa-
tion rule” to take into account only investors who hold more than 5
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percent of the PIE. This would mean that PIES should not have to
incur the compliance costs of establishing association between
investors with very small holdings.

Some submitters asked that the 20-person requirement be amended
to refer to 20 natural persons ultimately holding units. The majority
of us do not, however, consider that the 20-investor requirement
under the investor test should refer to natural persons only, as
associated entities such as trusts and companies may be used to gain
control of the underlying investments of a PIE.

Employer-sponsored super schemes investing into a PIE

Officials tell us that the smpler PIE tax rules being proposed for
superannuation funds will address many concerns about the compli-
ance costs of PIEsfor employer-sponsored superannuation schemes.
Further, the proposed safe harbour from the investor requirements
would mean that an eligible superannuation scheme that electsto not
become a PIE could hold up to 100 percent of another PIE. This
would allow these schemes to invest in PIEs and get the benefit of
the exclusion from tax of Australasian share gains, without having to
be PIEs themselves.

I nvestment value requirement

The magjority of us recommend amendment of the bill to provide that
the investment size requirement be applied only to equity held in a
company, and be determined by the percentage of the total voting
interests in the company held by a PIE. The majority of us aso
recommend that the investment size requirement be raised to 20
percent (from 10 percent) without a requirement to offer a buy-back
mechanism to investors.

The majority of us agree with submitters that the investment value
requirement should apply only to equity held in acompany (that is, a
PIE would be alowed to hold up to 100 percent of non-equity
investments such as debt or land). Our understanding isthat property
funds, for example, typically hold greater than 20 percent interestsin
land and buildings, either directly or through a holding company
(defined as a company whose assets are 90 percent or more and, in
substance, in the form of land). The majority of us consider that this
should continue to be allowed under the PIE rules, as the tax status
of property investments (unlike Australasian equities) would not
change. Further, we support the investment value requirement being
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measured by reference to the percentage of the total voting interests
in the company held by a PIE.

The majority of us were persuaded by submittersto raise the invest-
ment size requirement to 20 percent for investments in companies,
without the need for a PIE to offer afacility for investors to redeem
their interest at an estimated market value. We understand that such
a “buy-back” requirement is of significant concern to listed entities
that currently do not offer such a mechanism (the investment can
only be redeemed in a secondary market) as well as superannuation
schemes. Removing the *buy-back” requirement and raising the
investment size threshold from 10 percent to 20 percent (the level at
which a number of provisions in the Takeovers Code are triggered)
should address many of the concerns raised by submitters.

Type of investments

The magjority of us recommend amending the bill to replace the
current prescriptive list of eligible investments (under the invest-
ment-type requirement in the PIE tax rules) with arequirement that
at least 90 percent of the PIEs assets are in land, financial arrange-
ments, or excepted financial arrangements. We al so recommend that
the investment type test be further supported by arequirement that at
least 90 percent of the taxableincome derived by a PIE berentsfrom
investments in land, income from financial arrangements, excepted
financial arrangements, and foreign investment fund income.

Foreign investment vehicle requirements

For the purposes of applying the investor size test to foreign invest-
ment vehicles, the magjority of us recommend amendments to pro-
vide that the investor size requirement apply only in respect of New
Zedland resident investors. Some submitters asked for the foreign
investor vehicle definition to be amended, as they considered it
unrealistic to require a Pl E to determine whether aforeign entity that
investsin it is a foreign investment vehicle. Submitters also asked
that aforeign investment vehicle not be required to comply with the
investor interest size requirement (under the PIE rules) and be
allowed to have fewer than 20 investors, if the vehicle can be
regarded as a vehicle for collective investment either directly or
indirectly despite the lesser number of investors.

We understand that the foreign investor vehicle definition is
designed to alow PIEs to hold up to 100 percent of a foreign
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investment vehicle, and to describe foreign savings vehicles that
may hold up to 100 percent of aPIE. Asthe PIE rules confer certain
benefits to investors in PIES, the mgjority of us consider it isimpor-
tant that the ability to wholly own a PIE and for a PIE to hold 100
percent of another entity be restricted to genuine widely-held sav-
ings vehicles. The mechanism for doing this, in the case of non-
resident entities, is applying a subset of the PIE dligibility require-
ments to these foreign vehicles.

The majority of us recognise that some of the criteria may be
difficult to apply as the PIE may not be able to source this informa-
tion from the foreign vehicle. Such information will typically relate
to other investors in the foreign vehicle. Therefore, for the purposes
of eligibility to be classed as a foreign investment vehicle, we
consider that the investor size requirement should apply only to New
Zedland resident investors in the foreign investment vehicle. This
would mean that non-resident investors would be able to hold more
than 20 percent of the foreign vehicle without breaching the defini-
tion of a foreign investment vehicle under the PIE rules. A PIE
would be able to hold any ownership interest in aforeign investment
vehicle as long as no other New Zealand resident investor (for
example, one that is not a PIE, or one that would otherwise be
allowed to hold 100 percent of a foreign investment vehicle) holds
an ownership interest of 20 percent or more.

In the case of foreign investment in PIES, the majority of us consider
that arule is necessary to ensure that the foreign entity is awidely-
held vehicle. That is, a single non-resident investor should not be
able to hold 100 percent of a PIE and gain access to New Zeaand
and Australian share trading gains tax free (as they would not gain
the safe harbour if they had invested directly in New Zealand com-
panies). In many cases these investors would also hold less than 20
percent of the New Zealand PIE and therefore would not jeopardise
the New Zealand entity’s PIE status.

Independent management requirement

The magjority of us recommend amendments to remove the indepen-
dent management requirement from the PIE eligibility criteria. We
agree with submitters that the requirement creates uncertainty as to
the level of ownership interest in a PIE the fund manager can
maintain. The wording of this requirement in the bill as introduced
has been interpreted as precluding any investment in the PIE by
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management. Officials advise us that this was not intended. The
majority of us also consider that other PIE eligibility requirements
(such as the investor and investment requirements) are sufficient to
ensure that only genuine widely-held investment vehicles can qual-
ify as PIEs. As with any other genera investment in a PIE, we
understand that the manager or trustee would be able to hold up to a
20 percent interest.

Loss of PIE status on a prospective basis

The mgjority of us recommend amendment of the bill to provide that
the loss of PIE status should be prospective. We agree with the
principle that PIE status should be lost only if a PIE fails to meet
certain eligibility criteriaon the last day of two consecutive quarters
(that is, aperiod of six months). We intend that PIE status should be
lost from the start of the third quarter.

Financial reporting

The magjority of us recommend amendments to include in the PIE
rules a purpose provision relating to financial reporting. We under-
stand that the entity model for calculating PIE income tax has been
adopted as it is considered the simplest method of taxing investors
on their share of the PIE’sincome at the correct rate while ensuring
that thisincome does not affect investors' other liabilities or entitle-
ments. However, it is acknowledged that PIE incomeis, in economic
substance, the investors’ income. In view of this, the majority of us
consider that the PIE tax rules would benefit from a purpose provi-
sion to clarify that the tax levied on behalf of an investor at the PIE
level isintended to resemble the tax that an investor would pay on
the income if the investor had made the investment directly. A
purpose provision of this nature should reduce the risk that entities
would be required, for financial reporting purposes, to recognise as
income tax any tax levied on the income of the PIE.

Zero rating of exiting investors and annual attribution
option

The mgjority of us recommend that PIEs that calculate and pay PIE
tax each quarter be permitted to apply a zero percent tax rate for
investorswho exit in a particular quarter. We also recommend that a
PIE should be provided with the option of attributing and cal cul ating
PIE tax annually, provided that it withhold tax accurately from
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investors exiting the PIE during the tax year and pay it to Inland
Revenue in the month following that in which the investor exits the
PIE.

The bill as drafted does not allow PIES to attribute income to inves-
torsannually. It providesthat PIEs must allocate incometo investors
at least quarterly and pay PIE tax on that income at least quarterly
(or more often at the election of the PIE). The quarterly attribution
and payment of tax ensures that tax receipts from PIEsS are not
deferred.

The bill aso provides that the PIE will be liable for tax on all the
income that it earns during the quarter, even if an investor exits
during the quarter. Officials advise that this approach could result in
significant investor equity issues for some PIES, because the tax
liability on the PIE income for the quarter, including the income that
was attributed to exiting investors, would be borne by those inves-
tors who remained in the PIE at the end of the quarter. We under-
stand that the only way PIEs could address this issue would be to
approximate an amount of tax to withhold from exiting investors,
and such an approximation would inevitably beinaccurate and result
in inequity for investors.

The mgjority of us therefore support allowing PIEs to pay tax on
income earned in a period at zero percent for investors that have
exited the Pl E during the quarter and within five days after the end of
the quarter. Under this approach, the PIE would inform Inland
Revenue of investors that had exited during the year and how much
taxable income had been alocated to each exiting investor. The
outstanding PIE tax liability would then be a matter for Inland
Revenue to follow up with the investor concerned.

The mgjority of us also agree that an annual attribution and payment
of PIE tax should be permitted, provided that a fund withholds tax
accurately when investors exit during the year. Under this approach,
the fund would deduct the correct amount of tax from the exiting
investor’ s proceeds and would return this sum to Inland Revenue in
the month following the exit. While thiswould delay the tax receipts
from PIEs that had adopted this approach, it would be the most
accurate and least administratively expensive method of collecting
tax from PIEs.
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Allocation of incometo PIE investors

The majority of us recommend that the bill be amended to provide
that, in general, the allocation of income under the PIE tax rules
should mirror the alocation that the PIE performs for accounting or
unit pricing purposes. The bill asintroduced isinsufficiently flexible
regarding the calculation of PIE tax in that it does not recognise that
different PIEs may use different methods for attributing income to
their investors.

The majority of us support the general principle that the PIE tax
rules should recognise income in the same way that the PIE allocates
that income to investors. In other words, as a genera rule, the tax
liability of the PIE should equal the aggregate of all the amounts
attributed to investors, multiplied by each investor’s tax rate for the
tax calculation period.

The magjority of us therefore agree that the PIE tax calculation
methodologies should be amended to provide more flexibility and
reflect the way each PIE attributes income to its investors.

Officials advise that additional flexibility could be achieved by
allowing PIEs to choose the period over which income is allocated
to investors for tax purposes. This would generally allow PIES to
ensure that the allocation period for tax purposes matched their
allocation period for commercia purposes. For example, aunit trust
that calculates unit prices daily (and therefore alocates income to
investors daily) would be able to choose adaily allocation period for
tax purposes.

In addition, the rules could be made more flexible by ensuring that
the period for which the PIE recognises income and expenditure for
commercial purposes is mirrored by the period over which the
amounts are recognised for tax purposes. A good example of thisis
expenditure on audit fees. While these fees are often formally
incurred for tax purposes at the end of the tax year, a PIE will often
recognise these fees for commercia purposes from the beginning of
the year to which the expenditure relates.

Timing of income and expenditure

The majority of us recommend that the bill be anended so that the
timing of income and expenditure under the PIE tax calculation will
follow the timing of the same income and expenditure for account-
ing and unit pricing purposes, in order to provide more flexibility.
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Information disclosure requirements

The mgjority of us recommend amending the bill to require PIES to
provide their investors at the end of each year with the information
prescribed by the Commissioner of Inland Revenue. This informa-
tion includes details of the investor’'s share of the PIE's taxable
income and the rate that the PIE has used on behalf of that investor.
This should ensure that all categories of PIE investors have the
information necessary to comply with their tax obligations.

Payment of tax and provision of returns

The maority of us recommend amendments to require that the
annual reconciliation showing PIE tax paid for the year should be
due on 30 June each year rather than 20 May. We also propose that
PIEs that wind up or permanently breach the PIE eligibility rules be
required to complete all return and payment obligations within two
months of the date of cessation.

Matching income year to tax year

The majority of us recommend amendment of the bill so that PIEs
that are not required to calculate PIE tax regularly need not end their
income years on 31 March. We consider that PIEs that are required
to attribute income regularly to their investors should, like the
majority of their investors, have the standard tax year ending on 31
March. We believe thisisimportant as some PIE investors will need
timely information as to how much PIE income they have earned for
a particular tax year.

We note that Inland Revenue will be issuing refunds to certain PIES
that have incurred tax losses during the year or have excess tax
credits. This process would be easier if the end of the PIE’ s tax year
matched that of the standard tax year. Certain PIEs (such as listed
company PIEs and those that elect to remain as provisional taxpay-
ers), however, will not attribute income regularly to their investors
and will not receive refundsfor tax losses incurred during the year or
excess tax credits. Officials advise that there is less need for such
PIEs to match their tax year with the standard tax year.

Income year aligned with PIE tax period

We considered whether to amend the bill to define the income year
as a period consistent with a PIE period. For example, the market
value and smoothed market value methods in the bill as introduced
would need to be applied on the basis of a PIE tax period. Given that
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we agree with the general point that the PIE tax calculation period
should mesh with the proposed international tax rules, the majority
of us recommend that the bill be amended accordingly. Officials
assure usthat under thefair dividend rate method for taxing offshore
share investment this could be achieved by ensuring that the fair
dividend rate reflects the PIE's tax calculation and allocation
periods.

Requiring equitable income calculations

The majority of us recommend that PIES be allowed to choose the
frequency with which income is allocated to investors. We consider
that PIEs should be able to perform taxable income calculations
based on the frequency with which investors can enter and exit the
PIE, to ensure fair and equitable results for all investors. Such
calculations would ensure that investors coming into a fund or
exiting during a cal culation period will be taxed correctly onincome
they actually derive. This would allow investors to enter and exit
PIEs as they currently do; investors would be treated equitably and
any potential for abuse should also be removed. The majority of us
also consider that Pl Es should be allowed to determine PIE tax on a
daily basis without averaging class income over the portfolio entity
period.

Marginal investor tax rates

We note the arguments put forward by submitters for taxing income
relating to 39 percent PIE investors at 39 percent. Officials advise
that the 33 percent tax rate cap applying to PIES was chosen to
remove the dilemma that trustees of certain funds would otherwise
face: that is, if the top PIE tax rate were 39 percent the trustee of a
superannuation fund currently taxed at a final rate of 33 percent
would have to decide whether to elect into the PIE rules, which
would advantage the fund’s 19.5 percent investors but could disad-
vantage its 39 percent investors. The mgority of us recognise that
thiswould be asignificant practical concern and so agree that the top
PIE tax rate should remain at 33 percent.

We note arguments for retaining the boundary between the 19.5
percent rate and the 33 percent rate at $38,000. We understand,
however, that the proposal to set the boundary at $48,000 was to
ensure that, if someone's PIE income from the previous year caused
their total income to exceed $38,000, they would not be over-taxed
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on their PIE income. Otherwise over-taxation could occur as inves-
tors would be required to elect a 33 percent PIE tax rate for al their
PIE income, even though a portion of the PIE income for the pre-
vious year would have fallen below the $38,000 threshold.

The majority of us do, however, recommend that the rules for
investors selecting a PIE tax rate be amended so that they would be
required to elect a 33 percent rate if their income other than PIE
income from the relevant previous year exceeded $38,000. This
exclusion of PIE investment income would aso address the over-
taxation issue.

A further ruleis needed to ensure that investors with very little non-
PIE income (for example, employment income) but significant PIE
income would be unable to get the 19.5 percent tax rate on their
income from PIES. The mgority of us therefore recommend the bill
be amended to require investors whose combined income in the
relevant previous year from PlEs and other sources exceeds $60,000
to elect the 33 percent tax rate on their PIE income. We consider a
$60,000 threshold should balance the potential over-taxation of PIE
income with the need to ensure that PIE rules do not create opportu-
nities to reduce tax inappropriately.

The majority of us accept that in many cases an investor’s marginal
tax rate on income earned below $38,000 is 21 percent because such
investors are likely to be earning salary and wage income, which
receives the benefit of the low income rebate; it is clawed back by
applying a 21 percent rate for income earned between $9,500 and
$38,000. The low income rebate does not, however, apply to invest-
ment income, which attracts asimple 19.5 percent RWT rate. Given
that PIE income is investment income, we consider that it is appro-
priate to retain the 19.5 percent rate rather than apply a 21 percent
rate to PIE income.

Election to become a PIE

To allow PIEs more time to make the necessary changes, the major-
ity of usrecommend that the bill be amended to provide that the PIE
rules apply from 1 October 2007. We agree that PIEs should be
allowed to indicate to Inland Revenue their ability to meet the PIE
requirements by 1 October 2007 from 1 April 2007, or six months
before the 1 October 2007 application date.
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Electing higher rates

The magjority of us recommend an amendment to the bill to allow
trusts to elect 33 percent as a final tax rate on PIE income. We
believe this approach will suit trusts that currently have their invest-
ment income taxed at the fund level. This would mean income
attributed to the trustee would be excluded income and not be
taxable to the beneficiary, including a beneficiary on a 39 percent
marginal tax rate.

We note that the trust rules require that for income of the trust to be
beneficiary income certain requirements must be met. Allowing
trustees to elect the 19.5 percent rate would allow them to circum-
vent these requirements. It would also be very difficult to prove that
all the potentia discretionary beneficiaries of a trust had a 19.5
percent tax rate.

Electing lower rates

The majority of us support amendment of the bill to enable portfolio
investment entities, custodians, and certain other entities to elect a
portfolio investor rate of zero percent. Officials advise that the PIE
rules do not distinguish between investors who hold PIE interests on
revenue and those who hold them on capital account. Therefore, the
right to elect a zero percent tax rate on PIE income should not be
based on the capital or revenue account status of investors. The
correct result would be achieved if an individual investor who holds
an interest in a PIE on revenue account is required to elect 19.5
percent or 33 percent and pay tax on any trading gain when the
interest is disposed of.

Investors who elect the wrong rate

Under the bill, as introduced, an investor who incorrectly elects for
PIE tax to be paid at 19.5 percent rather than 33 percent will be
further taxed on the entire amount of their share of PIE income at
their marginal tax rate (which might be 33 percent or 39 percent).
The majority of us agree with submitters that relief should be pro-
vided to ensure that the investor who innocently elects 19.5 percent
in these circumstances is not double-taxed.

The majority of us therefore recommend amendments to provide
that

. investors who incorrectly elect a tax rate of 19.5 percent
instead of 33 percent will receive a credit for tax aready paid
by the PIE
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the PIE income will be excluded for the purposes of calculat-
ing an investor’s entitlement to family assistance. This will
ensure that the position of an investor who elects the wrong
rate is the same as that of an investor who has elected the
correct rate as regards family assistance

PIEs be required to request annual tax rate updates from their
investors. If confirmation is not provided to the PIE, the
investor's current tax rate should continue, rather than be
automatically replaced by a 33 percent rate.

Timing of notification of investor rate

We considered whether it should be permissible to select the pre-
scribed investor rate with reference to the year prior to the last
completed tax year, to give investors certainty on this issue. Some
submitters asked that providers be alowed one month at the begin-
ning of each tax year to determine whether an investor isto pay 19.5
percent or 33 percent tax, on the basis of their 31 March tax assess-
ment.

The majority of us support this proposal, in part, and have recom-
mended amendments to generally provide that the rate to be notified
to the PIE by the investor should be based on income derived from
the previous year or the preceding year, for example if the informa-
tion is not available. Further, the time available to investors to
provide their prescribed investor rate should also be extended until
the end of the PIE’s tax calculation period.

Clarification of frequency of prescribed-rate election

The majority of us agree with submitters that clarification is needed
regarding the frequency with which investors are expected to advise
their portfolio investor rate, and recommend that the bill be amended
to providethat investors should advise their PIE only of any changes
to their prescribed investor rate. If the investors do not advise any
such change, the PIE should continue to use the last notified elected
rate.

Separ ately identifying foreign tax credits (PIES)

While we understand that under general tax rules foreign tax credits
need to be identified separately from other credits, for compliance
cost reasons the majority of us consider that these credits should be
able to be offset against tax on al PIE income, irrespective of the
source of the income. Therefore a single pool of foreign tax credits



Taxation (Annual Rates, Savings
32 Investment, and Miscellaneous Provisions) Commentary

could be maintained. Any foreign tax credits that cannot be offset
against PIE tax would be forfeited, and would not be refunded to
investors (which is consistent with the current law). The majority of
usview this proposed treatment as a significant simplification, asthe
current rules for use of foreign tax credits require that credits be
separated according to income-type and source.

Determining capital or revenue account status

We considered the request of one submitter that PIE income be
deemed assessable income for the purpose of determining whether
an investor is a capital or revenue account investor. The submitter
reasoned that because a PIE pays PIE tax on attributed income of
individual investors, and distributions from a PIE are excluded
income, individual investors would not derive any assessable
income. This might affect their ability to argue that they hold their
PIE investment on capital account.

However, the mgjority of us consider that such an amendment is not
necessary, and officials advise us that it would complicate the law
unnecessarily. However, we note that Inland Revenue officials
intend to include a statement in the Tax Information Bulletin article
on the new rulesto clarify that the exclusion for distributions from a
PIE does not affect the capital account status of investors.

Custodial investorsin PIEs

The majority of us support amending the bill to allow nominee
holdings in PIEs to be treated as zero-rated investors, with the
nominee receiving the gross amount and withholding the tax (on
behalf of its investors).

We consider that nominees and wrap account providers should per-
form the PI E tax compliance obligations with respect to their clients.
We believethisis necessary as only these custodians, rather than the
PIEs themselves, will have the necessary information about the
individual investors.

Australasian trading exemption

The majority of us support those submitters who requested that no
deduction be given for the cost of sharesin New Zealand companies
and Australian resident listed companies that are subject to the
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realised share gains exclusion for PIEs. We recommend amend-
ments to prevent a realised loss incurred from the sale of New
Zedland and Australian resident listed companies from being
deductible to a PIE.

Anti-avoidance rules

The majority of us recommend amendment of the anti-avoidance
rule in new section CX 44C(c) (clause 12) so that when Australian
and certain New Zealand shares are sold after a dividend has been
declared but before the dividend is paid the amount of the dividend
istaxable. The majority of us also support amendment of section CX
44C(d) to focus on the time of acquisition of the relevant shares or
commencement of the arrangement. In line with these amendments,
we recommend section CX 44C(e) be omitted.

Land-holding PIEs—indirect investment in land

The majority of us recommend amendments so that an interest in a
company of which 90 percent or more of the assets constitute land
can betreated as an interest in land for the PIE rules. We agree with
submitters that investments in land by way of an incorporated joint
venture or a 100 percent subsidiary that only owns land should be
treated asadirect investment in that land for the purposes of the PIE
rules.

Listed PIEs

To address the attribution problems raised by submitters regarding
listed companies, the magority of us recommend amendmentsto give
them similar treatment to qualifying companies. The amendments
we propose would make listed PIEs subject to 33 percent company
tax on their taxable income. Listed companies would be alowed to
exclude income from trading Australasian shares, would be subject
to provisional tax, and would have to maintain an imputation credit
account.

Further, when alisted PIE pays a dividend it would have to impute
the dividend to the extent imputation credits are available as deter-
mined by the directors. The dividend would be excluded income to
the shareholder, and any attached imputation credits could not be
used. Officials assure us that this means that the dividend would be
subject to a maximum tax rate of 33 percent. A taxpayer would,
however, be able to elect to include the dividend in their assessable
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income and use any attached imputation credit by returning the
dividend in atax return. Shareholders on a 19.5 percent rate should
therefore be able to receive the benefit of excess imputation credits.

Simplified method for superannuation funds

The majority of us support amendments to the bill to provide for a
simplified system for superannuation funds to allow them the bene-
fits of being a PIE (especialy the Australasian share trading exclu-
sion), while avoiding some of the complexities of the attribution
requirements of the normal PIE rules. We consider such asimplified
system desirable for superannuation funds that lack the systems that
make attribution practicable.

The amendments the majority of us propose would require a super-
annuation fund that meets the PIE €eligibility criteria and elects into
the simplified system to

pay provisional tax using a weighted average of the tax rates
of its members

perform an accurate tax calculation for its tax year based on
its actual income and the weighted average tax rate of its
members

make an annual investor interest adjustment within three
months of the end of the tax year to ensure that taxpayers on
the 19.5 percent rate receive an additional entitlement to
reflect their lower tax rate

pay the tax on the share of the current year’s income that is
paid out to investors that exit the fund during a year. We
understand this would typically be the “interim interest rate”
that superannuation funds pay out to exiting investors. Offi-
cials advise that superannuation funds would probably fund a
provision for thistax liability by making adeduction from the
amount paid out to their exiting members.

Further, the majority of us propose that tax losses and tax credits
(such as imputation credits) should not pass through to members;
instead they should be used to offset only the tax liability of the
superannuation fund. The tax rate applying to superannuation funds
that are defined benefit schemes would be 33 percent.
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Superannuation funds—treatment of unvested amounts

The magjority of us recommend amendments to alow portfolio
investor rates to be used to tax income arising on unvested employer
contributions subject to the following conditions:

. For schemes established before the bill was introduced, the
vesting period could not be increased beyond its current
length.

. New schemes established after this bill was introduced must
have vesting periods equal to or less than three years, and the
contributions should vest in the employee within that vesting
period.

We consider that these amendments would address the concerns
raised by submitters about the complexity of identifying taxable
income relating to vested and unvested contributions to member
accounts. Superannuation administration systems will record the
total vested and unvested account balance as a single record for each
individual member.

Life insurance companies holdings

The new PIE rules do not allow life insurance companies to become
PIEs. Officials advise that the main reason for this was because the
life insurance business presented officials with complex issues that
could not be suitably addressed in the time available. We note one of
the principal objectives of the life insurance tax review announced
by the Minister of Finance and the Minister of Revenue on 17
August 2006 is to determine, in consultation with the life industry,
whether life insurance can be integrated into the portfolio invest-
ment entity tax regime so that policyholders are not disadvantaged
relative to other modes of saving.

In the interim, however, the majority of us recommend amendments
to the bill to change the PIE tax rulesto allow life insurance compa-
nies to hold up to 100 percent of another investment vehicle that
electsto be a PIE.

Trust deed or company constitution overrides for
investor interest adjustment

The maority of us recommend including in the bill a provision
similar to clause 168 to amend the Trustee Companies Act to
authorise the trustee or manager (in the case of an externally
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managed fund) of a group investment fund to adjust the interests of
investors as required under proposed section HL 6(3), despite any
provision in the Trustee Companies Act 1967 or the relevant trust
deed. For consistency, clause 168 al so requires amendment to allow
the trustee or manager to authorise adjustments.

Since group investment funds can aso be established under the
Public Trust Act 2001, the majority of us also agreed to recommend
a similar amendment alowing the interests of investors in these
funds to be adjusted despite any provision in this Act or the relevant
trust deed.

Transtional issues—L imiting notional wind-up to assets
whose tax treatment changes

The mgjority of us recommend amendments to limit the application
of section HL 2(3) to Australasian shares whose proceeds of sale
will be excluded income. We agree with submitters that the deemed
disposal and reacquisition of the property of entities becoming PIEs,
under section HL 2(3), should apply only to New Zealand and
Australian shares which will be subject to the proposed exclusion in
section CX 44C for PIEs from tax on realised gains on Australasian
shares. We understand thisis because these assets only change status
from revenue account to capital account status, and it is appropriate
that the accrued change in value is brought to tax.

Double taxation issue (retail and wholesale PIES)

The mgjority of us agree with submittersthat the deemed disposition
and reacquisition in proposed section HL 2(3) should not apply for
shares held by a PIE in another entity that becomes a PIE, because
this otherwise could result in double taxation. We recommend
appropriate amendments to ensure that a notional wind up is not
required on assets held in an underlying vehicle (such asawholesale
fund) where the underlying vehicle also becomes a PIE.

Treatment of supplementary available subscribed -capital
account credit balances upon election to be a PIE

The majority of us recommend amendments to allow overpaid
income tax for aqualifying unit trust or group investment fund to be
refunded to the extent provided in section MD 2A when it elects to
beaPIE. Therationalefor this proposal isthat qualifying unit trusts
and group investment funds may liquidate and obtain a refund of
pre-paid tax in the same way under current legislation. The majority
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of usalso support amendmentsto provide that a PIE does not haveto
maintain a supplementary available subscribed capital account.

Changes to the tax treatment of geothermal wells

Clauses 13, 23, 24, 33, 37, 38, 39, 40, 42, 126(8) and (19), 157, 159,
and 162(3) of the bill address concerns that certain expenditure on
failed geotherma wells is not recognised for tax purposes. We
understand the purpose of the amendments included in the bill isto
recognise and allow a deduction for the costs of unsuccessful geo-
thermal wells from the 2003-04-income year. Amendments include
clawing back this deduction if the unsuccessful well is subsequently
used or sold and allowing al geothermal wells to be depreciated
from the date of completion or acquisition.

Geothermal wellsdrilled or acquired between 1 April 2003 and
16 May 2006

The majority of us recommend the bill be amended to allow taxpay-
ers to depreciate geothermal wells drilled or acquired between
1 April 2003 and 16 May 2006 and not yet in service from the
beginning of the 2006—07 income year.

We understand that the retrospective application date wasto provide
comfort on the legality of deductions claimed for expenditure
incurred on unsuccessful geothermal wells when there was some
ambiguity about whether the law allowed such deductions. We can
see merit, however, in allowing wells drilled or acquired in the
specified period to be depreciable without having to satisfy the
normal in-use or available-for-use requirement. First, from a com-
pliance perspective, it would be simpler to have consistent treatment
for geothermal wells. Second, it isrelatively simplefor businessesto
enter into arrangements that result in these wells being subject to the
new rules.

Australian superannuation fund exemption

While submitters supported the new exemption of certain Australian
superannuation funds from the foreign investment fund taxation
rules, they requested that the exemption be extended to other foreign
superannuation schemes, and not limited to certain schemes consti-
tuted in Australia, and that it should be retrospective in its
application.



Taxation (Annual Rates, Savings
38 Investment, and Miscellaneous Provisions) Commentary

Retrospective application of the proposed exemption

The majority of us recommend amendments to alow the new
exemption of certain Australian superannuation funds from the for-
eign investment fund taxation rulesto apply retrospectively from the
commencement of those rules. We agree with submitters that if the
exemption is not retrospective there will be too many situations
where people, especialy those who had arrived in New Zealand in
the past few years, would be inequitably affected depending on
exactly when they arrived. Further, the proposed application date of
1 April 2006 would mean that those people who are not complying
now would continue not to comply.

We also consider that to alow the retrospective application of the
exemption would simplify its application and improve the overall
equity of the foreign investment fund rules as they apply to people
who acquire their Australian superannuation interests from 1 April
2006 and those who had acquired similar interests before that date.

We note submitters suggested that the exemption ought to apply to
interests acquired after 1 April 2006 and to those interests that
existed as at 1 April 2006. The effect of this suggestion would be
that the exemption should apply from the commencement of the
foreign investment fund rules.

Roll-over relief for transfers between preserved schemes

The mgjority of us recommend amending the bill to provide roll-
over relief for transfers between the Australian superannuation
schemes specified in the new exemption. We understand that in the
absence of aroll-over provision, atransfer between schemes might
be deemed awithdrawal, which could result in the new contribution
falling outside the exemption provisions. The amendment the major-
ity of us propose, however, limits roll-over relief to transfers
between Australian superannuation schemes that are subject to strict
preservation and restrictions on the early release of those benefits.

Taxation of employer superannuation contributions—
“Salary sacrifice”

The proposalsin the bill, asintroduced, seek to ensure that specified
superannuation contribution withholding tax (SSCWT) rates under
the progressive scale would be based on the total of an employee’s
salary or wages and employer superannuation contributions. We
understand this is to minimise the possibility of overtaxing some
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employees on superannuation contributions and to minimise the
opportunity for taxpayers to significantly decrease their tax liabili-
ties through the practice of excessive salary sacrifice.

Increase the SSCWT rate threshold uplift

The majority of us recommend the difference between SSCWT
thresholds and the equivalent personal income tax thresholds be
increased by setting the SSCWT thresholds at 20 percent rather than
15 percent, because some schemes have employer contribution rates
higher than 15 percent of salary and wages, and to encourage super-
annuation savings.

Officials advise that 90 percent of employer superannuation contri-
butions are equal to or less than 15 percent of salary and wages.
High-income earnerswould fall into the 33 percent SSCWT bracket,
although we understand some larger schemes, which involve exces-
sive salary sacrifice, have higher employer contribution rates. For
example, the New Zealand Defence Force scheme, which is compul-
sory for enlisted personnel, has an employer contribution rate of
17.9 percent, and the New Zealand Police Force scheme has an
employer contribution rate of 15.2 percent for sworn personnel.
Many members of these schemes fall into lower income brackets.
Therefore, setting the SSCWT thresholds at 20 percent higher than
the equivalent income tax thresholds would be sufficient to ensure
that lower income earners are not overtaxed on employer superannu-
ation contributions.

Removal of documents for inspection—Ilegisating
controls

The bill contains a provision giving the Inland Revenue Commis-
sioner the power to remove documents for inspection. The main
purpose of this power isto assist Inland Revenue in its investigation
of tax evasion and avoidance schemes and in particular to facilitate
the forensic examination of documents.

To improve the system of checks and balances on the use of the
proposed power, the majority of usrecommend an amendment to the
bill to require the Commissioner to seek a warrant from a judicial
officer before the exercise of the new power. This would ensure
documents could not be removed for inspection unless awarrant has
been issued. The warrant would be issued by a judicia officer,
normally aDistrict Court Judge, who would need to be satisfied that
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there were reasonable grounds for requiring the removal of the
documents.

Extension of tax exemption to apply to New Zealand
Police

The bill proposes that operational allowances paid to military per-
sonnel on specified missions in designated operational areas will be
exempt from income tax. The majority of us recommend this
exemption should apply also to allowances paid to New Zealand
Police personnel serving in operational areas.

New Zealand Police personnel areinvolved in anumber of overseas
deployments and carry out various operational and peacekeeping
duties, often working alongside the New Zealand Defence Force.
We consider that if New Zealand Police personnel are serving in
operational areas any allowances paid to them directly and solely for
serving in those areas should automatically be exempt from income
tax.

The majority of us recommend that the Ministerial Committee be
allowed to determine whether to exempt from income tax the pay
and other allowances of New Zealand Police personnel who are
serving in operational areas in the same way as pay and other
allowances of defence force personnel. In view of this amendment,
we propose that the Minister of Police beincluded in the Ministerial
Committee.

Consolidated groups and foreign losses—
grandparenting provisions

Submitters generally support the intent of Supplementary Order
Paper No 44 to protect the position of existing consolidated groups
where they have made provisiona tax payments before 17 May
2006. Submitters, however, consider that the grandparenting provi-
sion should be extended. The majority of us agree.

Officials advise that as this is a base maintenance issue, the amend-
ment in the bill, as introduced, applies from the 1997-1998 income
year. We understand this reduces the likelihood that taxpayers will
retrospectively take advantage of the discrepancy in the current law
by seeking to have their assessments for previous years amended.

However, the mgjority of us consider that the position for all compa-
nies should be protected for their 2006-2007 and earlier yearsif they
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have elected to join the consolidated group before 17 May 2007,
regardless of their provisiona tax instament date. To minimise
possible compliance costs, we recommend the bill be amended to
grandparent certain existing dual resident companies that are genu-
ine trading companies. These companies must be in business other
than a financing business, and have applied to be a member of a
consolidated group before 17 May 2006. The mgjority of us believe
this amendment would address the concerns raised by submitters by
grandparenting dua resident entities that are genuine trading
companies.

National Party minority view

The National Party supports neither the confirmation of current
income tax rates nor the measures to tax portfolio investments in
offshore companies. While supporting the objective of the legisa-
tion to tax portfolio investments in offshore companies more con-
sistently, regardless of whether the investment is made through a
managed fund, or made directly, and regardless of where the invest-
ment is located, the measures do not deliver on that objective.

National members are concerned by the fact that investments via a
New Zealand managed fund would be taxed on afixed 5 percent fair
dividend rate, while direct investments by either individuals or fam-
ily trustswould get the benefit of alower rate or no tax being payable
depending on actua returns. Further, a $50,000 de minimis will
apply to individuals investing directly but not to those investing
through funds.

National also considersthe 5 percent fair dividend rateisinappropri-
ate as it includes an element of capital gains tax. Most submitters
argued that a lower deemed rate or return applying to individuals
and funds alike, and aligned to average international dividend
returns would have removed that element of capital gains tax.

National does support including the domestic rules relating to port-
folio investment entities and the remedial tax measures.
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portfolio class land loss for tax year

Portfolio investor proxies
HL 30 Portfolio investor proxies
Net losses may be offset against future net income
FIF net losses
Companies included in group of companies
Group of companies FIF net losses
Rebate in respect of gifts of money
Determination of net income
Calculation of subpart KD credit
In-work payment
Rules for subpart KD credit
Calculation of family tax credit
Allowance of credit of tax in end of year assessment
Credit of tax by instalments
Adjustment of family support amounts, abatement
threshold amounts, amounts of in-work payment and
parental tax credit, and amount of family tax credit
Commissioner to deliver credit of tax by instalments
New subpart Kl inserted

Subpart KI—Rebates for portfolio tax rate
entities
Kl 1 Rebate for portfolio tax rate entity relating to
certain investors

Credit of tax for imputation credit

Credits in respect of tax paid in country or territory
outside New Zegland

Resident withholding tax payments to be credited against
income tax assessed

Credit of tax for dividend withholding payment credit in
hands of shareholder

Refund to non-resident or exempt shareholders

New sections LD 10 and LD 11 added

200

203
204

205

206

208
208
209
209
211
211
211
212
212
213
213
214
214

214
216

216

217
217
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104B
105
105B
105C
106
107
108
109
110

111

112
112B

113

113B
113C

113D

114
114B
115
1158
115C
115D

115E
116

117
117B

LD 10 Credit for investor for tax paid by entity if port-
folio investor allocated income not excluded
income

LD 11 Credit for investor for payment under section
HL 20(5) by entity for portfolio investor exit
period

Amount of underlying foreign tax credit

Provisiona tax payable in instalments

Example: Section MB 13

Example: Section MB 14

Choosing to use GST ratio

Changing determination method

Calculating residual income tax in transitional years

Example: Sections MB 20 to MB 24

Examples: Sections MB 26 and MB 27 (using March

balance dates)

Application of provisions of Tax Administration Act

1994

Limit on refunds and allocations of tax

Limits on refunds of tax for certain qualifying unit trusts

and group investment funds

Companies required to maintain imputation credit

account

Debits arising to imputation credit account

Company may elect to maintain dividend withholding

payment account

Qualifying unit trust or group investment fund may elect

to maintain supplementary available subscribed capital

amount

Revocation of listing

Listed PAYE intermediary claim form

Private use of a motor vehicle: value of benefit

Subsidised transport: value of benefit

Meaning of prescribed interest

Private use of motor vehicle: when schedular value not

used

Private use of motor vehicle: when schedular value used

Specified superannuation contribution withholding tax

imposed

Sections NE 2AA and NE 2AB repeded

New section NE 2B inserted

NE 2B Employer election that progressive rates of
specified superannuation contribution withhold-

ing tax apply

218

219

220
220
220
221
222
222
222
223
225

227

227
227

228

229
229

229

229
230
230
231
231
231

231
232

232
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118

120
120B
121

122
123

124
125

1258

126
128

128B

129
129B

130

131
131B
132

133
133B

134
135

136
137
138
139
140
141

Specified superannuation contribution withholding tax to
be deducted

Application of RWT rules

Liability to pay resident withholding tax

Payment of deductions of resident withholding tax to
Commissioner

Certificates of exemption

Amount of resident withholding tax deduction deemed to
have been received

Application of NRWT rules

Payment of deductions of non-resident withholding tax
to Commissioner

Liability to make deduction in respect of foreign with-
holding payment dividend

Definitions

Modifications to measurement of voting and market
value interests in case of continuity provisions
Modifications to voting and market value interests for
application of continuity provisions to reverse takeover
Further definitions of associated persons
Determination of residence of person other than
company

Schedule 1—Basic rates of income tax and specified
superannuation contribution withholding tax

Schedule 2—Fringe benefit values

Schedule 4—Foreign investment funds

Schedule 6B—Expenditure in avoiding, remedying, or
mitigating detrimental effects of discharge of
contaminant

Schedule 11—Banded rates of depreciation

Schedule 13—Months for payment of provisiona tax
and terminal tax

Schedule 22A—Identified policy changes

Schedule 23—Comparative tables of old and new
provisions

Part 3
Amendments to Tax Administration Act 1994

Tax Administration Act 1994
Interpretation

Giving of notices by Commissioner
Giving of notices to Commissioner
Giving of notices to other persons
New section 16C inserted

233

234
234
235

235
235

236
236

236

236
261

261

262
262

263

263
264
265

265
266

266
266

266
267
267
268
268
268
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141B
141C

141CB

141D

142

142B
142C

143
144

144B
145

145B
146

147

148

148B
149

1498

150
1508

10

16C Power to remove and retain documents for
inspection

Claim that book or document is tax advice document

Person must disclose tax contextual information from tax

advice document

New clause 28B inserted

28B Investor advising portfolio tax rate entity of
portfolio investor rate

Shareholder dividend statement to be provided by
company

Statement to share supplier when share user makes
replacement payment under share-lending arrangement
Maori authority to give notice of amounts distributed
New clause 31B inserted

31B Portfolio tax rate entity to give statement to
investors and request information

Certification requirements for withdrawals subject to

section CS 1 of Income Tax Act 2004

Annua returns of income

Annual returns of income not required

New section 36AB inserted

36AB Electronic format of returns by portfolio invest-
ment entity

Returns to annual balance date

Non-resident withholding tax deduction certificates and

annual reconciliations

Resident withholding tax deduction reconciliation

statements

New section 57B inserted

57B Portfolio tax rate entities and portfolio investor
proxies to make returns, file annual reconcilia-
tion statement

Officers to maintain secrecy

Notices of proposed adjustment required to be issued by
Commissioner

Taxpayers and others with standing may issue notices of
proposed adjustment

Determination on economic rate

New heading and section 91AAOQ inserted

Determinations relating to calculation of FIF
income using fair dividend rate method

91AAQ Determination on type of interest in FIF and use
of fair dividend rate method

269

269
270

270
270

270

271

271
271

271

271
272

273
273

273

273
274

274

274
275

275

277

277

277
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150C
151
152
153
154
155

156
156B
157

158

159

160
161
162
162B

162C

163
163B
164
165
165B
165C
165D
165E
165F

165G

165H
165l

Extension of time bars
Definitions

Example: Section 120KC
Example: Section 120KD
Late filing penalties
Non-€électronic filing penalty

Part 4
Amendments to other Acts and regulations

Income Tax Act 1994
Income Tax Act 1994
What congtitutes an interest in a foreign investment fund
New section CZ 7 added
Cz7 Geotherma wells between 31 March 2003 and
17 May 2006
Expenditure to prevent or combat pollution of
environment
New section DZ 7 added
Dz 7 Geotherma wells between 31 March 2003 and
17 May 2006
Distributions by Maori authority
Limit on refunds and allocations of tax
Definitions
Modifications to voting and market value interests for
application of continuity provisions to reverse takeover

Income Tax Act 1976
What congtitutes an interest in a foreign investment fund

Goods and Services Tax Act 1985
Goods and Services Tax Act 1985
Meaning of associated persons
Meaning of term financial services
Vaue of supply of goods and services
Changes in taxable periods
When change in taxable period takes effect
Taxable period returns
Election that sections 11A(1)(q) and (r) and 20C apply
Group of companies

Companies Act 1993
Dividends

Public Trust Act 2001

Public Trust Act 2001
Interpretation

278
279
279
280
282
284

284
285
285

285
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289
289
289
289
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293
293
293
294
295
295
296
296
297

297

298
298
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165

165K
165L
165M

166
167
168

168B
168C
168D

169
170
171

172
173
174

175

12

New section 72B inserted

72B Powers to adjust interest in trust property of
Fund that is portfolio investment entity

Securities Act 1978
Securities Act 1978
Interpretation
Exemptions from this Act
Trustee Act 1956
Trustee Act 1956
Interpretation and application
New heading and new section 42E inserted
Special powersin respect of portfolio
investment entities

42E Power to adjust interests in trust property of
portfolio investment entity

Trustee Companies Act 1967
Trustee Companies Act 1967
Interpretation
New section 33B inserted
33B Powers of trustee company or manager to adjust
interest in trust property of Fund that is portfolio
investment entity

Unit Trusts Act 1960
Unit Trusts Act 1960
Interpretation
New section 12A inserted
12A  Implied provision in trust deed of portfolio
investment entity

Tax Administration (Form of Warrant) Regulations
2003

Tax Administration (Form of Warrant) Regulations 2003
Warrant to enter private dwelling
New regulation 4B

4B Warrant to remove and retain books or
documents

New schedule 2 inserted

Schedule
New schedule 2 inserted in principal regulations
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299
300
300

301

301
301
301
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301
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The Parliament of New Zealand enacts as follows:;

Title
This Act is the Taxation (Annual Rates, Savings Investment, and
Miscellaneous Provisions) Act 2006.

Struck out (unanimous)

)
)
©)
(4)
()
(6)

(7)

(8)
(9)

(10)
(11)
(12)
(13)

(14)

1
Commencement
This Act comes into force on the date on which it receives the
Royal assent, except as provided in this section.

Section 162(2) is treated as coming into force on 26 July 1996.
Section 161 is treated as coming into force on 1 April 2000.
Section 160 is treated as coming into force on 26 March 2003.

Sections 157, 159, and 162(3) are treated as coming into force on
1 April 2003.

Section 20(1), (2), (4), (5), and (7) are treated as coming into force
on 21 December 2004.

Sections 13, 14, 16, 23, 34, 50, 53, 69(4), 70(3), (4), (6), and (7),
72(1)(c) and (2), 74, 77, 78, 84, 112, 124, 126(10), (11), (16), and (19),
128, 129(2)(a), 134, 135, 138, 139, and 140 are treated as coming
into force on 1 April 2005.

Sections 15, 80, 81(1), (2), and (3), and 151 are treated as coming
into force on 21 June 2005.

Sections 11, 26, 27, 31, 32, 37, 42, 43, 44, 47, 48, 49, 69(3), 83, 89,
126(2), (8), and (23), and 132 are treated as coming into force on
1 October 2005.

Sections 96, 115, and 131are treated as coming into force on 1
April 2006.

Sections 28, 29, 30, 114, 121, 125, 146, and 147are treated as
coming into force on 3 April 2006.

Sections 24, 33, 38, 39, 40, 81(4), (5), and (6), and 113(1) are treated
as coming into force on 16 May 2006.

Sections 103, 123, and 142 are treated as coming into force on 1
July 2006.

Section 10 comes into force 3 months after the date on which
it receives the Royal assent.
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Struck out (unanimous)

(15)

(16)

1
Sections 5, 6, 7(2), (3), (4), and (5), 8, 12, 17, 19, 20(3), (6), (8), and (9),
21, 22, 51, 54, 55, 56, 57, 58, 59, 60, 61, 63, 64, 65, 66, 67, 68, 69(1),
(2), and (5), 70(1), (2), (5), and (8), 71, 72(1)(a) and (b), (3), and (4), 73,
75, 79, 82, 85, 86, 87, 88, 98, 99, 100, 101, 102, 104, 113(2), 116, 117,
118, 120, 122, 126(4), (5), (6), (9), (15), (17), (18), (20), (21), (25), (26),
(27), (32), (33), and (34), 127, 129(1) and (2)(b), 130, 143, 144, 145, 148,
154, 155, 167, 168, 170, and 171 come into force on 1 April
2007.

Sections 105, 106, 107, 108, 109, 110, 111, 152, and 153 come into

force on 1 October 2007.
[

New (unanimous)

1)
(2)
3)
(4)
()

(6)
()

(8)
(9)

(10)

(11)

|
Commencement
This Act comesinto force on the date on which it receives the
Royal assent, except as provided in this section.

Section 162C is treated as coming into force on 30 November
1993.

Section 156B is treated as coming into force on 1 April 1995.
Section 162(2) is treated as coming into force on 26 July 1996.

Section 162(3B) is treated as coming into force on 20 May
1999.

Section 161 is treated as coming into force on 1 April 2000.

Section 165F(1), (3), (4), and (5) is treated as coming into force on
1 October 2001.

Section 160 is treated as coming into force on 26 March 2003.

Sections 157, 159, and 162(3) are treated as coming into force on
1 April 2003.

Section 20(1), (2), (4), (5), and (7) is treated as coming into force
on 21 December 2004.

Sections 5B, 10B, 10C, 13, 14, 16(a), 23, 25B, 34, 50, 50B(1), 50C, 52,
53, 69(2) and (5), 70(1)(a), (3), (4)(a), (6), and (7), 72(1)(c) and (2), 74,
71, 78, 828, 84, 112, 115B, 115C, 115D, 115E, 124, 126(3), (3B), (10),
(11), (15B), (16)(a), (19), (19B), (25B), and (32C), 128, 129(2)(a), 134,
135, 137(3), 138, 139, 140, 142B, 144B, and 165F(2) are treated as
coming into force on 1 April 2005.
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New (unanimous)

(12)

(13)

(14)
(15)
(16)
(17)
(18)

(19)
(20)

(21)

|
Sections 15 and 151 are treated as coming into force on 21 June
2005.

Sections 11, 26, 27, 31, 32, 37, 42, 43, 44, 417, 48, 49, 69(4), 77B, 77C,
79B, 80, 81(1), (2), (4), and (6), 83, 89, 120(1) and (2), 120B, 126(2), (8),
and (23), 129B, and 132 are treated as coming into force on 1
October 2005.

Sections 17B, 96, 104B, 115, 126(19C), and 131(1) are treated as
coming into force on 1 April 2006.

Sections 28, 29, 30, 114, 114B, 121, 125, 126(22B), 128B, 141D, 146,
147, and 162B are treated as coming into force on 3 April 2006.

Sections 24, 33, 38, 39, 40, 81(3), (5), and (7), and 113(1) are treated
as coming into force on 17 May 2006.

Sections 103, 113B, 123, 126(19D), and 142 are treated as coming
into force on 1 July 2006.

Section 10 comes into force 3 months after the date on which
it receives the Royal assent.

Sections 149B and 165D come into force on 31 March 2007.

Sections 5(1) and (2), 7(2), (3), (4), and (5), 19(1), 20(3), (6), (8), and (9),
22(1), 51(1), 54(1) to (3), 55(1) to (3), 55B(1), 56(1) and (2), 56B(1), 57(1)
to (3), 58(1), 59(1), 60(1), 61(1), 63(1) to (3), 66(1) to (3), 67(1) to (3),
69(1), (3), and (7), 70(1)(b), (2), (4)(b), (5), and (8), 71(1), 72(1)(a) and
(b), (3), (4), and (5), 73(1) and (2), 75(1), 79(1), 82(1) and (2), 87(1), 88(1)
and (2), 116, 117, 117B, 118, 126(4), (5B), (12), (14B), (15), (16)(b), (21),
(32B), and (33), 130, 131B, 143, 148B, and 150B come into force on
1 April 2007.

Sections 4B, 6, 9B, 12, 16B, 17, 23B, 44B, 85, 86, 87B, 90(1), 98, 99,
100, 101, 102, 103B, 105, 105B, 105C, 106, 107, 108, 109, 110, 111,
113(2), 113C, 113D, 120(3), 122, 124(1B), 125B, 126(9), (17), (20),
(21B), (25), (26), (27), (32), and (34), 129(2)(b), 133B, 141CB, 142C, 144,
145, 145B, 148, 152, 153, 154, 155, 165B, 165C, 165G, 165l, 165J,
165L, 165M, 167, 168, 168C, 168D, 170, and 171 come into force on
1 October 2007.
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Part 1
Annual rates of income tax for 200607 tax year

3 Rates of income tax for 200607 tax year

(1) Income tax imposed by section BB 1 of the Income Tax Act
2004 must, for the 200607 tax year, be paid at the basic rates
specified in schedule 1 of that Act.

(2) The Taxation (Annual Rates of Income Tax 2005-06) Act
2005 is repealed.

Part 2
Amendments to Income Tax Act 2004

4 Income Tax Act 2004
This Part amends the Income Tax Act 2004.

New (unanimous)

|
4B  New section CB 4B inserted
After section CB 4, the following is inserted:

“CB 4B Digposals of certain shares by portfolio investment
entity after declaration of dividend

“When this section applies

“(1) This section applies to a portfolio investment entity who dis-
poses of a share in a company if—

“(a) section CX 44C (Proceeds from disposal of certain shares
by portfolio investment entities) applies to the income
from the disposal; and

“(b) adividend from the share is—

“(i) declared before the disposal; and
“(ii) paidto aholder of the share who after the dispo-
sal becomes entitled to the dividend.

* Assessable income

“(2) The portfolio investment entity is treated as deriving an
amount of income equal to—
“(a) the amount of the dividend that is not fully imputed as
that term is defined in section NG 2(3) (Application of
NRWT rules), if the share is issued by a company that
has an imputation credit account; or
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New (unanimous)

|
“(b) the amount of the dividend, if paragraph (a) does not

apply.

“ Defined in this Act: amount, company, dividend, double tax agreement, income,
non-participating redeemable share, portfolio investment entity, resident in New
Zealand, share .

Struck out (unanimous)

(1)

(2)

3)

1
Foreign investment fund income
In section CD 26(b), “comparative value method or the
deemed rate of return method” is replaced by * cost method,
the market value method, or the smoothed market value
method” .

In section CD 26, in the list of defined terms,—

(@ ‘“comparative value method” and “deemed rate of
return method” are omitted:

(b) ‘““cost method’, “market value method”, and
“smoothed market value method” are inserted.

Subsections (1) and (2) apply for income years and portfolio
entity periods beginning on or after 1 April 2007.

New (unanimous)

D)

(2)
3)

|
Foreign investment fund income
In section CD 26(b), “comparative value method or the
deemed rate of return method” is replaced by “comparative
value method, the deemed rate of return method, the cost
method, or the fair dividend rate method” .

In section CD 26, in the list of defined terms, “ cost method”
and “fair dividend rate method” are inserted.

Subsections (1) and (2) apply for income years beginning on or

after 1 April 2007—

(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or

(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and

|
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New (unanimous)
| |

chooses to delay the application to the person of

changes made by thisAct to therulesrelating to FIFs by

giving a notice to the Commissioner—

(i) before 1 April 2007, if the person exists before
that date; or

(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

5B Meaning of share
In the heading to section CE 6, *“; when share acquired” is
added.

Struck out (unanimous)
I 1

6 New subpart CP inserted
(1) Before subpart CQ, the following is inserted:

“ Subpart CP—Income from portfolio investment entities

“CP 1 Portfolio investor attributed income
The amount of portfolio investor attributed income of aperson
who isan investor in aportfolio investment entity isincome of
the person in the portfolio entity period for which the person
derives the amount.

* Defined in this Act: amount, income, portfolio entity period, portfolio investment
entity, portfolio investor attributed income, portfolio investor class

“CP 2 Distributions by portfolio investment entities
A distribution that an investor derives from a portfolio invest-
ment entity is income of the investor.

“ Defined in this Act: amount, distribution, income, portfolio investment entity”.

(2)  Ssubsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
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New (unanimous)

6

New subpart CP inserted
Before subpart CQ, the following is inserted:

“ Subpart CP—Income from portfolio investment entities
“CP 1 Portfolio investor allocated income

The amount of portfolio investor allocated income of aperson
who isan investor in aportfolio tax rate entity isincome of the
person in theincome year that includes the portfolio allocation
period for which the person is alocated the amount under
section HL 23 (Portfolio investor allocated income and portfo-
lio investor allocated 10ss).

“ Defined in this Act: amount, income, investor, portfolig allocation period, portfo-
lio investor alocated income, portfolio tax rate entity .

(1)

(2)

When FIF income arises
After section CQ 5(2)(c)(ii), the following is inserted:

“(iib) the Australian superannuation fund exemption in
section EX 33(B)E (Australian superannuation fund
exemption):”.

Section CQ 5(1)(d) is replaced by the following:

“(d) if the person is a natural person and not acting as a
trustee, the person holds, at any time during the income
year when the person isaNew Zealand resident, attrib-
uting interests in FIFs for which the total of the follow-
ing amounts is more than $50,000:

“(i) if subparagraph (ii) does not apply to the interest,
the cost of the interest calculated under section
EX 56 (Measurement of cost):

“(ii) if the person acquired the interest before 1 Janu-
ary 2000 and chooses, for the year or an earlier
year, that this subparagraph and section DN 6(1)(d)(ii)
(When FIF loss arises) apply to al interests
acquired before 1 January 2000, half of the mar-
ket value of the interest on 1 April 2007; and

“(db) if the person is acting as a trustee of a trust that meets
the requirements of subsection ((6))(5), the person holds
attributing interests in FIFs for which the total of the
following amounts is more than $50,000:
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“(i) if subparagraph (ii) does not apply to the interest,
the cost of the interest calculated under section
EX 56 (Measurement of cost):

“(ii) if the person acquired the interest before 1 Janu-
ary 2000 and chooses, for the year or an earlier
year, that this subparagraph and section DN 6(1)(d)(ii)
apply to al interests acquired before 1 January
2000, half of the market value of theinterest on 1
April 2007; and”.

Struck out (unanimous)

)

In section CQ 5(1)(f), “EX 45" isreplaced by “EX 45B”.

New (unanimous)

3)

Section CQ 5(1)(f) is replaced by the following:

“(f) under the relevant calculation method chosen by the
person, an income amount is calculated for the year
under sections EX 38 to EX 45B (which relate to the
calculation of FIF income or |0ss).”

(4)

After section CQ 5(4), the following is added:

Struck out (unanimous)

“(5)

“(6)

“Special rule: grey list company with FIF interest

A person with a direct income interest in agrey list company
can also have FIF income under the special rule in section EX
46B (Additiona FIF income or lossif grey list company owns
FIF).

“When application of subsection (1) affected by subsection
(1)(db)
Subsection (1)(db) applies to the trustee of a trust if—
“(@) the settlor of the trust—
“(i) isarelative or lega guardian of a beneficiary of
the trust, or a person associated with arelative or

legal guardian of a beneficiary of the trust under
]
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Struck out (unanimous)

1
section OD 7 (Defining when 2 persons are asso-
ciated persons); and

“(ii) is required by a court order to pay damages or
compensation to the beneficiary:
“(b) the settlor of the trust is the Accident Compensation
Corporation:
“(c) thetrust is of the estate of a deceased person who has
been deceased for less than 5 of the estate’s income

years that begin on or after the person’s death.
]

New (unanimous)

“(59)

“When application of subsection (1) affected by subsection

(1)(db)

Subsection (1)(db) applies to the trustee of a trust for an income

year if—

“(a@) the settlor of the trust—

“(i) isarelative or legal guardian of a beneficiary of
the trust, or a person associated with arelative or
legal guardian of a beneficiary of the trust under
section OD 7 (Defining when 2 persons are asso-
ciated persons); and

“(ii) is required by a court order to pay damages or
compensation to the beneficiary:

“(b) the settlor of the trust—

“(i) isthe estate of a deceased person; and

“(ii) isrequired by a court order to settle on the trust
the proceeds of damages or compensation for the
beneficiaries of the trust:

“(c) the settlor of the trust is the Accident Compensation
Corporation:

“(d) the trust is of the estate of a deceased person and the
income year begins on or before the day that is 5 years
after the person’s death.”

|

©)

In section CQ 5, in the list of defined terms, *associated
person” and “relative” are inserted.
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(6)

Subsection (1) applies for the 2006-07 and later income years.

Struck out (unanimous)

(7)

1
Subsections (2), (3), (4), and (5) apply for income years and port-
folio entity periods beginning on or after 1 April 2007.

New (unanimous)

()

|
Subsections (2), (3) and (4) apply for income years beginning on
or after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b) beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

D)
(2)

Calculation of FIF income
In section CQ 6, “EX 49” isreplaced by “EX 47”.

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

L)
(2)

22

Withdrawals
In section CS 1(2), in the formula, “withdrawn” is replaced
by “withdrawal” .

Subsection (1) applies for the 2005-06 and later income years.
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New (unanimous)

9B
D

“(1)

|
Dividend derived by company from over seas
Section CW 9(1), other than the heading, is replaced by the
following:

A dividend from a foreign company is exempt income if
derived by a company that is—

“(a) resident in New Zealand; and

“(b) not a portfolio tax rate entity.”

(2) Insection CW 9, in the list of defined terms, *portfolio tax
rate entity” isinserted.

|

10 Income for military service in operational area

Section CW 19 is replaced by the following:

“CW 19 Income for military or police service in operational

“(1)

“(2

“(3)

“(4)

area
“When this section applies

This section appliesif amember of the New Zealand Defence
Force or the police (the member) derives an amount of
income for serving in an operational area.

“ Exempt income

The following amounts are exempt income of the member:

“(a) an amount of operational alowance:

“(b) an amount exempted by a decision of the ministerial
committee under subsection (3).

“Ministerial committee

A ministerial committee that includes the Prime Minister, the
Minister of Defence, the Minister of Police, the Minister of
Finance, and the Minister of Foreign Affairs may, for the
purposes of subsection (2)(h), decide to exempt an amount of
income derived by a member for being in an operational area.

*“Some definitions
In this section,—

“operational allowance, for a member, means an allowance
payable by the government of New Zealand that—
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“(@) is paid directly and solely for being in an operational
area; and
“(b) isnot—
“(i) aregular force gratuity:
“(ii) abonusor bounty for re-engagement in aregular
force

“operational area means an area—

“(a) to which the Minister of Defence has ordered the
deployment of New Zealand Defence Force members
for a specific mission authorised by the Government;
and

“(b) that the Chief of Defence Force delineates for that
mission.

“ Defined in this Act: amount, exempt income, income, New Zealand, operational

allowance, operational area .

New (unanimous)

10B New section CW 23B inserted

(1)

After section CW 23, the following is inserted:

“CW 23B Reinvested amount from foreign superannuation

(2)

scheme in Australia
An amount of income derived in an income year by a natural
person as awithdrawal from aforeign superannuation scheme
is exempt income if—
“(a) the person in the income year invests the amount in
another foreign superannuation scheme; and
“(b) each foreign superannuation scheme is constituted in
Australiaand is—
“(i) an Australian approved deposit fund:
“(ii) an Australian exempt public sector superannua-
tion scheme:
“(iii) an Australian regulated superannuation fund:
“(iv) an Australian retirement savings account.
“ Defined in this Act: Australian approved deposit fund, Australian exempt public
sector superannuation scheme, Australian regulated superannuation fund, Austra-

lian retirement savings account, exempt income, foreign superannuation scheme,
income, income year .

Subsection (1) applies for the 200607 and later income years.
|
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New (unanimous)

10C Charities: business income

(1) In section CW 35(8)(b)(v), “Income” is replaced by
“Dividend”.
(2)  Subsection (1) applies for the 2005-06 and later income years.
| |
11  Refund from environmental restoration account
(1) Insection CX 43B, “, or after earlier payment or request for
refund” is omitted.
(2) Subsection (1) applies for expenditure incurred by a person in
an income year starting on or after 10 June 2005.
Struck out (unanimous)
1 1
12 New heading and sections CX 44C and CX 44D inserted
(1) After section CX 44B, the following is inserted:

“Portfolio investment entities

“CX 44C Certain income of portfolio investment entities

Income derived by a portfolio investment entity from dispos-
ing of a share is excluded income if—
“(@ theshareisissued by a company—
“(i) resident in New Zealand and not treated under a
double tax agreement as not being resident in
New Zealand:
“(i) resident in Australia and listed on the Australian
Stock Exchange; and
“(b) the share is not a non-participating redeemable share;
and
“(c) no dividend from the share is—
“(i) declared before the disposal; and
“(ii) paid after the disposal; and
“(d) the portfolio investment entity is not assured, under an
arrangement with another person, of having a gain on
the disposal; and
“(e) the following events do not occur within the period of
30 days from the disposal:
“(i) the company declares a dividend; and
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Struck out (unanimous)

1
“(ii) after the declaration, the portfolio investment
entity purchases a share in the company that con-
fersthe same rights and imposes the same obliga-
tions on the holder as the share involved in the
disposal.
“ Defined in this Act: amount, company, dividend, double tax agreement, excluded

income, income, New Zealand, non-participating redeemable share, portfolio
investment entity, resident, share

“CX 44D Portfolio investor attributed income and

“(D)

“(2)

(2

distributions by portfolio investment entities
“Portfolio investor attributed income

Portfolio investor attributed income derived under section CP 1

(Portfolio investor attributed income) in a portfolio entity

period by an investor in a portfolio investment entity is

excluded income of the investor if—

“(@) theprescribed investor rate for the investor is more than
0%; and

“(b) theinvestor does not, before the last day of the period,
provide to the portfolio investment entity for the period
a portfolio investor rate that is less than the prescribed
investor rate for the period.

“Distribution by portfolio investment entity

A distribution by a portfolio investment entity that is derived
by an investor in the portfolio investment entity is excluded
income of the person.

“ Defined in this Act: amount, distribution, excluded income, investor, portfolio

investment entity, portfolio investment entity tax, portfolio investor attributed
income, portfolio investor rate, prescribed investor rate .

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
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New (unanimous)
| |
12 New heading and sections CX 44C and CX 44D inserted
After section CX 44B, the following is inserted:

“Portfolio investment entities

“CX 44C Proceeds from disposal of certain shares by
portfolio investment entities

“When this section applies

“(1) This section applies to income derived by a portfolio invest-
ment entity from the disposal of a share if—

“(@) the share is issued by a company resident in New
Zealand and not treated under adoubl e tax agreement as
not being resident in New Zealand or by a company—
“(i) resident in Australia and not treated under a

double tax agreement between Australia and
another country as being resident in a country
other than Australia or New Zealand; and
“(ii) included in an index that is an approved index
under the ASX Market Rules, made under Chap-
ter 7 of the Corporations Act 2001 (Aust); and
“(iii) required under the Income Tax Assessment Act
1997 (Aust) and Income Tax Assessment Act
1936 (Aust) to maintain a franking account; and
“(b) the shareis not a non-participating redeemable share.

“ Excluded income

“(2) The income is excluded income of the portfolio investment
entity.
“ Defined in this Act: amount, arrangement, company, dividend, double tax agree-

ment, excluded income, income, non-participating redeemable share, portfolio
investment entity, resident, resident in Australia, resident in New Zealand, share

“CX 44D Portfolio investor allocated income and
distributions of income by portfolio tax rate entities
“Portfolio investor allocated income

“(1) Portfolio investor allocated income derived under section CP 1
(Portfolio investor allocated income) in aportfolio calculation
| |
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New (unanimous)

“(2)

“(3)

|

period in an income year by an investor in a portfolio tax rate

entity is excluded income of the investor if—

“(a) theprescribed investor ratefor the investor ismore than
0%; and

“(b) theinvestor does not, before the last day of the income
year, provide to the portfolio investment entity a portfo-
lio investor rate for the income year that isless than the
prescribed investor rate for the income year; and

“(c) for aportfolio tax rate entity making payments of tax
under section HL 20 (Payments of tax by portfolio tax rate
entity making no election), the portfolio investor allo-
cated income is not allocated to a portfolio allocation
period that includes part of a portfolio investor exit
period for the investor.

“Distribution of income by portfolio tax rate entity

An amount of income derived by an investor as a distribution
by a portfolio tax rate entity is excluded income of the
investor.

“Distribution by portfolio investment entity that is not
portfolio tax rate entity

An amount of income derived in an income year by an inves-

tor as a distribution by a portfolio listed company is—

“(@) excluded income of the investor, if the investor is a
resident who—

“(i) isnot azero-rated portfolio investor; and
“(ii) does not include the distribution as income in a
return of income for the income year:

“(b) excluded income of the investor to the extent that the
amount of the distribution is not fully imputed, as that
term is defined in section NG 2(3) (Application of
NRWT rules), if paragraph (a) does not apply.

“ Defined in this Act: amount, distribution, excluded income, income, income year,

investor, New Zealand resident, portfolio investment entity, portfolio investor
allocated income, portfolio investor exit period, portfolio investor rate, portfolio

listed company, portfolio tax rate entity, prescribed investor rate, return of
income, zero-rated portfolio investor .
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Struck out (unanimous)

13 New section CZ 20 added
(1) After section CZ 19, the following is added:

“CZ 20 Geothermal wells between 31 March 2003 and 16
May 2006

“When this section applies
“(1) This section applies to a person’s geothermal well, if—

“(@ thewell is—

“(i) both started and completed between 31 March
2003 and 16 May 2006:

“(ii) acquired between 31 March 2003 and 16 May
2006; and

“(b) the person—

“(i) usesthe well, or has the well available for use,
after the end of the well’s geothermal energy
proving period, in deriving assessable income or
carrying on abusinessfor the purpose of deriving
assessable income:

“(i1) disposes of the well.

“Income

“(2) The person has, for the first income year in which this section
applies, income equal to,—

“(a)

“(b)

if subsection (1)(b)(i) applies, the total amount of deduc-

tionsthat the person has been allowed for the well under

section DZ 15 (Geotherma wells between 31 March

2003 and 16 May 2006) and section DZ 7 of the Income

Tax Act 1994; or

if subsection (1)(b)(ii) applies, the lesser of —

“(i) the amount derived from disposing of the well;
and

“(ii) thetotal amount of deductionsthat the person has
been allowed for the well under section DZ 15
(Geothermal wells between 31 March 2003 and
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Struck out (unanimous)
I 1

16 May 2006) and section DZ 7 of the Income Tax
Act 1994.

“Defined in this Act: amount, business, deduction, dispose, geothermal energy
proving period, geothermal exploration well, income, income year”.

(2)  Ssubsection (1) applies for the 2005-06 and later income years.
L ]

New (unanimous)

|
13  New section CZ 20 added
(1) After section CZ 19, the following is added:

“CZ 20 Geothermal wells between 31 March 2003 and 17
May 2006

“When this section applies

“(1) This section applies to a person’s geothermal well, if—
“(@ thewel is—

“(i) both started and completed between 31 March
2003 and 17 May 2006:

“(i1) acquired between 31 March 2003 and 17 May
2006; and

“(b) the person—

“(i) uses the well, or has the well available for use,
after the end of the well’s geothermal energy
proving period, in deriving assessable income or
carrying on abusinessfor the purpose of deriving
assessable income:

“(i1) disposes of the well.

“Income

“(2) The person has, for the first income year in which this section

applies, income equal to,—

“(a) if subsection (1)(b)(i) applies, the total amount of deduc-
tionsthat the person isallowed for the well under section
Dz 7 of the Income Tax Act 1994 and section DZ 15
(Geothermal wells between 31 March 2003 and 17 May
2006) for al income years; or

“(b) if subsection (1)(b)(ii) applies, the lesser of —
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New (unanimous)

|
“(i) the amount derived from disposing of the well;
and
“(ii) thetotal amount of deductions that the person is
allowed for the well under section DZ 7 of the
Income Tax Act 1994 and section DZ 15 (Geother-
mal wells between 31 March 2003 and 17 May
2006) for al income years.

“Defined in this Act: amount, business, deduction, dispose, geothermal energy
proving period, geothermal well, income, income year .

(2) Subsection (1) applies for the 2005-06 and later income years.

| |

14  Base price adjustment under old financial arrangements
rules

(1) Insection DB 9B, the following is added as subsection (2):
“Link with subpart DA

“(2) This section supplements the general permission and over-
rides all the general limitations.”

(2) Insection DB 9B, thefollowing list of defined termsis added:
“amount, deduction, general limitation, general permission,
supplement”.

(3) Subsections (1) and (2) apply for the 2005-06 and later income
years.

15 Patent applications or patent rights acquired on or after
1 April 1993

(1) Section DB 31(4)(a) and (b) are replaced by the following:

“(a) total cost is the total cost to the person of the patent
application with a complete specification or of the pat-
ent rights, excluding any expenditure for which the
person has been allowed a deduction under section DZ 14
(Patent applications before 1 April 2005):

“(b) total amounts of depreciation loss is the total of the
amounts, for which the person is allowed a deduction,
of depreciation loss for the patent application with a
complete specification or for the patent rights and the
patent application relating to the patent rights.”
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(2)

16
D

“(3)

(2)

Subsection (1) applies to a patent application that is lodged for
the first time on or after 21 June 2005.

Bribes paid to public officials

In section DB 36,—

(@ the heading to subsection (1) isreplaced by “When this
section applies’:

(b) in subsection (1)(b), “New Zealand” is omitted:

(c) subsections (3) and (4) are replaced by the following:

“Exclusions

This section does not apply if,—

“(a) thebribeis given outside New Zealand and, at the time
itisgiven by person A, the bribe is not an offence under
the laws of the foreign country in which is situated the
principal office of the person, organisation or other
body by whom the foreign public official is employed
or for whom they provide services:

“(b) the bribeispaid wholly or mainly to ensure or expedite
the performance by aforeign public official of aroutine
government action when the value of the benefit is
small.”

Subsection (1) applies for the 2005-06 and later income years.

New (unanimous)

16B
D)

“(1)

“(2)

“(3)

Cost of revenue account property
Section DB 17(1) and (2) are replaced by the following:

“When this section applies

This section appliesif a person incurs expenditure as a cost of
revenue account property.

“Deduction
The person is allowed a deduction for the expenditure.

“Exclusion for portfolio investment entities

Subsection (2) does not apply to the expenditure if—

“(a) the person is a portfolio investment entity; and

“(b) section CX 44C (Proceeds from disposal of certain shares
by portfolio investment entities) applies to income

|
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New (unanimous)

“(4)

|
derived by the person from the disposal of the revenue
account property.

“Link with subpart DA

The link between this section and subpart DA (General rules)

is—

“(a) subsection (2) overrides the capital limitation but the
general permission must still be satisfied; and

“(b) subsection (3) overrides the genera permission; and

“(c) the other general limitations still apply.”

(2) In section DB 17, in the list of defined terms, *portfolio
investment entity” is inserted.
|
Struck out (unanimous)
| | 1
17  New heading and section DB 43B inserted
(1) After section DB 43, the following is inserted:

“Portfolio investment entities

“DB 43B Zero-rated portfolio investor and portfolio investor

)

attributed loss

A person who is an investor in a portfolio investment entity
has, to the extent allowed by subpart HL (Portfolio investment
entities), a deduction for the amount of a portfolio investor
attributed loss of the person under that subpart.”

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
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New (unanimous)

17 New heading and section DB 43B inserted
After section DB 43, the following is inserted:

“Portfolio investment entities

“DB 43B Zero-rated portfolio investor and portfolio investor
allocated loss

“Deduction

“(1) A zero-rated investor has a deduction for an income year for
the amount of portfolio investor allocated loss under subpart
HL (Portfolio investment entities) for the income year.

*“ Amount of deduction reduced

“(2) The amount of a deduction received by an investor under
subsection (1) is reduced by the amount found by multiplying
0.33 and the portfolio entity formation loss allocated to the
investor for the income year.”

17B Section DB 45 replaced
(1) Section DB 45 is replaced by the following:

“DB 45 Expenditureincurred in operating motor vehicle
under agreement or arrangement affected by section CX
6B

“Deduction

“(1) A party to an agreement or arrangement referred to in section
CX 6B (Employer or associated person treated as having right
to use vehicle under arrangement) is allowed a deduction for
expenditure or depreciation loss incurred in operating a motor
vehicle during a period for which an employer or associated
person istreated under that section as having aright to use the
vehicle.
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New (unanimous)

“Link with subpart DA

“(2) This section overrides the private limitation and exempt
income limitation. The general permission must still be satis-
fied and the other general limitations still apply.

“Defined in this Act: arrangement, deduction, depreciation loss, exempt income

limitation, FBT rules, general limitation, general permission, lease, loss, motor
vehicle .

(2) Ssubsection (1) applies for expenditure or depreciation loss
incurred on or after 1 April 2006.

18 Deductions for business use
(1) Insection DE 2(4)(a), “paragraph (b)” is replaced by “ para-
graph (b) or (c)”.
(2) Section DE 2(4)(b) is replaced by the following:
“(b) using the formula in subsection (7), if that subsection
applies to the depreciation loss; or
“(c) using the formula in subsection (8C), if that subsection
applies to the depreciation loss.”
(3) After section DE 2(6), the following is inserted:
“When subsection (7) applies
“(6B) Subsection (7) applies when—
“(@) thedepreciation lossresultsfrom acalculation made for
the motor vehicle under section EE 41(2) (Effect of
disposal or event); and

“(b) themotor vehiclewas, at any time during the period the
person owned it, dealt with in subsection (5).”

(4) After section DE 2(8), the following is inserted:

“When subsection (8C) applies

“(8B) Subsection (8C) applies when—

“(@) thedepreciation lossresultsfrom acalculation made for
the motor vehicle under section EE 41(2) (Effect of
disposal or event); and

“(b) the motor vehicle starts to have a business use in the
same income year as the year in which the depreciation
loss arose.
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“Calculation of deduction: depreciation loss on disposal in
certain circumstances

“(8C) The formula referred to in subsection (4)(c) iS—

disposal depreciation loss x business proportion.

“Definition of items in formula

“(8D) In the formula,—

()

19
D

“(a) disposal depreciation lossisthe amount resulting from
a calculation made for the motor vehicle under section
EE 41(2):

“(b) business proportion is the proportion of business use
of the motor vehicle for theincome year (expressed asa
decimal) calculated under sections DE 3 to DE 12.”

Subsections (1) to (4) apply for the 200607 and later income
years.

Foreign investment fund loss
Section DN 5(1) is replaced by the following:

“Deduction

“(1) A person is alowed a deduction for a FIF loss.

“Ring-fencing rule for loss under branch equivalent method

“(1B) The deduction for a FIF loss calculated under the branch

equivalent method is subject to the jurisdictional ring-fencing
rule in section DN 9.”

Struck out (unanimous)

| 1
(2)  subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
L ]
New (unanimous)
| |
(2) subsection (1) applies for income years beginning on or after 1

April 2007—

(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or

(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation

|
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New (unanimous)

|
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.
|

20
D)

(2)
3

(4)
()
(6)

When FIF loss arises

In section DN 6(1)(a)(ii), “non-resident:” is replaced by
“non-resident; and”.

In section DN 6(1)(b), “FIFs):" is replaced by “FIFs); and”.
After section DN 6(1)(c)(ii), the following is inserted:

“(iib) the Australian superannuation fund exemption in
section EX 33(B)E (Australian superannuation fund
exemption):”.

In section DN 6(1)(c)(iv), “resident):” is replaced by “resi-
dent); and”.

In section DN 6(1)(d), “$50,000:” is replaced by “$50,000;
and”.

Section DN 6(1)(d), as amended by subsection ((4))(5) of this
section, is replaced by the following:

“(d) if the person is a natural person and not acting as a
trustee, the person holds, at any time during the income
year when the person is aNew Zealand resident, attrib-
uting interestsin FIFs for which the total of the follow-
ing amounts is more than $50,000:

“(i) if subparagraph (iij) does not apply to the interest,
the cost of the interest calculated under section
EX 56 (Measurement of cost):

“(ii) if the person acquired the interest before 1 Janu-
ary 2000 and chooses, for the year or an earlier
year, that this subparagraph and section €Q 5(1)(d)(ii)
(When FIF income arises) apply to all interests
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acquired before 1 January 2000, half of the mar-
ket value of the interest on 1 April 2007; and
“(db) if the person is acting as a trustee of a trust that meets
the requirements of subsection ((5))(4), the person holds
attributing interests in FIFs for which the total of the
following amounts is more than $50,000:

“(i) if subparagraph (ii) does not apply to the interest,
the cost of the interest calculated under section
EX 56 (Measurement of cost):

“(ii) if the person acquired the interest before 1 Janu-
ary 2000 and chooses, for the year or an earlier
year, that this subparagraph and section €Q 5(1)(d)(ii)
apply to al interests acquired before 1 January
2000, half of the market value of theinterest on 1
April 2007; and”.

(7) In section DN 6(1)(e), “time:” is replaced by “time; and”.

(8 Insection DN 6(1)(f), “EX 45" isreplaced by “EX 45B” .

(9) After section DN 6(3), the following is added:

Struck out (unanimous)

1 1
“Special rule: grey list company with FIF interest

“(4) A person with adirect income interest in agrey list company
can aso have aFIF loss under the special rule insection EX 46B
(Additional FIF income or loss if grey list company owns
FIF).
“When application of subsection (1) affected by subsection
(1)(db)

“(5) Subsection (1)(db) applies to the trustee of a trust if—

“(@) the settlor of the trust—

“(i) isarelative or lega guardian of a beneficiary of
the trust, or a person associated with arelative or
legal guardian of a beneficiary of the trust under
section OD 7 (Defining when 2 persons are asso-
ciated persons); and

“(ii) s required by a court order to pay damages or

compensation to the beneficiary:
]
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Struck out (unanimous)

1

“(b) the settlor of the trust is the Accident Compensation
Corporation:

“(c) thetrust is of the estate of a deceased person who has

been deceased for less than 5 of the estate’s income

years that begin on or after the person’s death.
]

New (unanimous)

“(4)

“When application of subsection (1) affected by subsection

(1)(db)

Subsection (1)(db) applies to the trustee of a trust for an income

year if—

“(a@) the settlor of the trust—

“(i) isarelative or legal guardian of a beneficiary of
the trust, or a person associated with arelative or
legal guardian of a beneficiary of the trust under
section OD 7 (Defining when 2 persons are asso-
ciated persons); and

“(ii) is required by a court order to pay damages or
compensation to the beneficiary:

“(b) the settlor of the trust—

“(i) isthe estate of a deceased person; and

“(ii) isrequired by a court order to settle on the trust
the proceeds of damages or compensation for the
beneficiaries of the trust:

“(c) the settlor of the trust is the Accident Compensation
Corporation:

“(d) the trust is of the estate of a deceased person and the
income year begins on or before the day that is 5 years
after the person’s death.”

|

Struck out (unanimous)

(10)

1
Subsections (6), (8), and (9) apply for income years and portfolio
entity periods beginning on or after 1 April 2007.
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New (unanimous)

(10) Ssubsections (6), (8), and (9) apply for income years beginning on

or after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an €lection under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

21  Calculation of FIF loss
(1) Insection DN 7, “EX 49” isreplaced by “EX 47".
(2) Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
L ]
22  Ring-fencing cap on deduction: not branch equivalent
method
(1) Section DN 8 is repealed.
Struck out (unanimous)
| | 1
(2) Ssubsection (1) applies for income years and portfolio entity

periods beginning on or after 1 April 2007.
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New (unanimous)

(2)

Subsection (1) applies for income years beginning on or after 1
April 2007—

(@
(b)

beginning with 1 April 2007 for a person who does not

make an €lection under paragraph (b); or

beginning with 1 October 2007 for a person that is a

company, group investment fund, or superannuation

fund that intends to be a portfolio investment entity and

chooses to delay the application to the person of

changes made by this Act to therulesrelating to FIFs by

giving a notice to the Commissioner—

(i) before 1 April 2007, if the person exists before
that date; or

(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

23
D)

“(1)

“(2)

New sections DZ 14 (and DZ 15) to DZ 17 added
After section DZ 13, the following is added:

“DZ 14 Patent applications before 1 April 2005
“When this section applies
This section applies if—

“(a
“(b)
“(0)

“(d)

a patent is granted to a person in their 2005-06 or later
income year; and

the patent is granted in relation to a patent application
owned by the person; and

the patent application, with a complete specification,
was first lodged with the Intellectual Property Office of
New Zealand or a similar office in another jurisdiction
before 1 April 2005; and

a deduction for expenditure on the patent application is
not allowed under another provision.

“Calculation of deduction

The person is (allowed a deduction for) alowed, in the
income year in which the patent is granted, a deduction for
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expenditure on the patent application in any income year,
calculated using the formula—

months of ownership

cost x 240.

“Definition of items in formula

“(3) Intheformula—
“(@) cost means the cost to the person of the patent
application:
“(b) months of ownership means the number of whole cal-
endar months for which the person owns the patent
application.

“Link with subpart DA

“(4) This section overrides the capital limitation. The general per-
mission must still be satisfied and the other general limitations

still apply.

“Defined in this Act: capital limitation, deduction, general limitation, general
permission, income year

Struck out (unanimous)
I 1

“DZ 15 Geothermal wells between 31 March 2003 and 16
May 2006
“When this section applies
“(1) This section applies to a person’s geothermal well, if—
“(a) the well’s geothermal proving period ends between 31
March 2003 and 16 May 2006; and
“(b) thewell is—
“(i) both started and completed between 31 March
2003 and 16 May 2006:
“(i1) acquired between 31 March 2003 and 16 May
2006; and
“(c) adeduction for expenditure on the well is not alowed
under another provision.

“Deduction

“(2) Thepersonisalowed, for theincomeyear in whichthewell’s
geothermal proving period ends, a deduction for expenditure

on the well.
L [ |
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Struck out (unanimous)

“Link with subpart DA

“(3) This section supplements the general permission and over-
rides the capita limitation. The other general limitations still

apply.

“Defined in this Act: capital limitation, deduction, general limitation, general
permission, geothermal proving period, geothermal well, income year,
supplement

New (unanimous)

|
“DZ 15 Geothermal wells between 31 March 2003 and 17
May 2006
“When this section applies
“(1) This section applies to a person’s geothermal well, if—
“(@ the well’s geothermal energy proving period ends
between 31 March 2003 and 17 May 2006; and
“(b) thewell is—
“(i) both started and completed between 31 March
2003 and 17 May 2006:
“(ii) acquired between 31 March 2003 and 17 May
2006; and
“(c) adeduction for expenditure on the well is not alowed
under any provision except this one.

“Deduction

“(2) The person isallowed, in theincome year in which the well’s
geothermal energy proving period ends, a deduction for
expenditure incurred on the well.

“Link with subpart DA

“(3) This section supplements the general permission and over-
rides the capital limitation. The other general limitations still

apply.

“Defined in this Act: capital limitation, deduction, general limitation, general
permission, geothermal energy proving period, geotherma well, income year,
supplement
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New (unanimous)

“DZ 16 Expenditure on improvements to aquacultural

“(1)

“(2)

“(3)

“(4)

“(59)

business before 1995-96 income year
“When this section applies

This section applies to a person and an income year and

expenditure—

“(a) incurred before the 1995-96 income year in making an
improvement for the purposes of an aquacultural busi-
ness; and

“(b) for which the person would be allowed under section
DO 6 (Improvements and aquacultural business) a
deduction in the income year if the expenditure had
been incurred in the 1995-96 income year or a later
income year.

“Deduction

The person is allowed a deduction in the income year for the
expenditure.

“ Amount of deduction
The amount of the deduction is calculated using the formula—
125% x schedule percentage x diminished value.

“Definition of items in formula

In the formula,—

“(@) schedule percentage is the percentage set out opposite
the description of the improvement in any of schedule
7, parts B to F, column 2 (Expenditure on farming,
aquacultural, and forestry improvements):

“(b) diminished value means the diminished value of the
improvement.

“Link with subpart DA

This section overrides the capital limitation. The general per-
mission must still be satisfied and the other general limitations
still apply.

“Defined in this Act: amount, business, capital limitation, deduction, diminished
value, genera limitation, general permission, income year
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New (unanimous)

“DZ 17 Expenditure on improvementsto forestry land before

“(1)

“(2

“(3)

“(4)

“(59)

1995-96 income year
“When this section applies

This section applies to a person and an income year and

expenditure—

“(a) incurred before the 1995-96 income year in making an
improvement on land; and

“(b) for which the person would be allowed under section
DP 3 (Improvementsto forestry land) adeductioninthe
income year if the expenditure had been incurred in the
1995-96 income year or a later income year.

“Deduction

The person is alowed a deduction in the income year for the
expenditure.

“ Amount of deduction

The amount of the deduction is calculated using the formula—
125% x schedule percentage x diminished value.

“Definition of items in formula

In the formula,—

“(d) schedule percentage is the percentage set out opposite
the description of the improvement in schedule 7, part
G, column 2 (Expenditure on farming, aquacultural,
and forestry improvements):

“(b) diminished value means the diminished value of the
improvement.

“Link with subpart DA
This section overrides the capital limitation. The general per-
mission must still be satisfied and the other general limitations
still apply.
“Defined in this Act: amount, business, capital limitation, deduction, diminished
value, general limitation, general permission, income year .
|

(2)

Subsection (1) applies for the 2005-06 and later income years.
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New (unanimous)

23B

Meaning of trading stock
After section EB 2(3)(d), the following is inserted:

“(db) an excepted financial arrangement held by a person if
section CX 44C (Proceeds from disposal of certain shares
by portfolio investment entities) applies to the income
of the person from a disposal of the excepted financia
arrangement:”.

24
L)

(2)

“(4)

)

What is depreciable property?

In section EE 6(1), “ Subsections (2) and (3)” is replaced by
“ Subsections (2) to (4)”.

After section EE 6(3), the following is added:

“Property: geothermal wells

For the purposes of this subpart, a person who owns ageother-
mal well is, for the geothermal energy proving period, treated
as acquiring the well as property that declinesin value and is
to be available for use in carrying on a business for the
purpose of deriving assessable income.”

In section EE 6, in the list of defined terms, * geothermal
energy proving period” and “geothermal well” are inserted.

Struck out (unanimous)

(4)

1
Subsections (1) to (3) apply to a geothermal well that is com-
pleted or acquired on or after 16 May 2006.

New (unanimous)

(4)

|
Subsections (1) to (3) apply to a geothermal well for the
2006-07 and later income years, if the well is completed or
acquired on or after 1 April 2003.

25
D

46

Calculation rule: income year in which item disposed of
After section EE 11(5), the following is inserted:
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“(6)

(2)

“Exclusion: recent acquisition of item partly used for
business

A person has the amount of depreciation loss cal culated under
section FB 7(9) (Depreciation: partial income-producing use)
for a disposal or event to which the subsection applies.”

Subsection (1) applies for the 200607 and later income years.

New (unanimous)

25B
D)

“(1)

(2)

Depr eciation methods
Section EE 12(1) is replaced by the following:

“Meaning of depreciation method

Depreciation method means—

“(a) amethod that a person may use to calculate an amount
of depreciation loss:

“(b) arate determined by the Commissioner under section
91AAF or 91AAG of the Tax Administration Act 1994:

“(c) amaximum pooling value determined by the Commis-
sioner under section 91AAL of that Act.”

Subsection (1) applies for the 2005-06 and later income years.
|

26
L)

2

Amount resulting from standard calculation
Section EE 16(4)(b) is replaced by the following:

“(b) when the person uses the straight-line method,—

“(i) if subparagraph (i) does not apply, theitem’ s cost to
the person excluding expenditure for which the
person is allowed a deduction under a provision
of this Act outside this subpart (variations to cost
are in sections EE 18 and EE 19):

“(ii) if theitem is a patent or plant variety rights and
the person has been allowed a deduction for
depreciation loss for the patent application or
plant variety rights application relating to the
item, the item’s adjusted tax value at the start of
the month in which the person acquires the item
(avariation to cost isin section EE 19).”

In section EE 16(5)(b), “(or whole caendar months in the
case of a patent application)” isinserted after “part calendar
months”.
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(3) Insection EE 16(6), *“ (or whole monthsin the case of a patent
application)” is inserted after “part months”.

(4) Ssubsection (1) appliesto an item that is a patent or plant variety
rights, if the item is acquired by a person in their 2005-06 or
later income year.

(5) Subsections (2) and (3) apply to a patent application, if the patent
application, with a complete specification, isfirst lodged with
the Intellectual Property Office of New Zealand or a similar
office in another jurisdiction on or after 1 April 2005.

27  New section EE 24B inserted

After section EE 24, the following is inserted:

“EE 24B Depreciation loss for plant variety rights application

“(1)

“(2

“(3)

upon grant of rightsin 2005-06 or later income year

“When this section applies

This section applies if—

“(a) plant variety rights are granted to a person in their
200506 or later income year; and

“(b) the plant variety rights are granted in relation to a plant
variety rights application owned by the person; and

“(c) a deduction for expenditure is not allowed under
another provision.

“Calculation of deduction

A person is alowed a deduction for the income year in which
the plant variety rights are granted, for expenditure on the
plant variety rights application, calculated using the
formula—

months of ownership

cost x depreciation months.

“Definition of items in formula

In the formula,—

“(a) cost means the cost to the person of the plant variety
rights application:

“(b) months of ownership means the number of whole cal-
endar months for which the person owns the plant vari-
ety rights application:
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“(c) depreciation months means the total of the number of
months of ownership under paragraph (b) and the number
of months in the term for which the plant variety rights
are granted in relation to the plant variety rights
application.

“ Definc,e,d in this Act: amount, deduction, depreciation, income year, plant variety
rights .

28  Setting of economic depreciation rate

(1) Section EE 25(3) is replaced by the following:
“Relationship with subject matter: election under section
EE 26B

“(3) Subsection (1)(a), (c), and (d) are overridden by section EE
26B.”

(2) Subsection (1) applies for the 2005-06 and later income years.

29  Economic rate for certain aircraft and motor vehicles

New (unanimous)

|

(1A) After section EE 25D(2)(c), the following is inserted:
“(cb) is not used for top-dressing or spraying; and”.

| |

(1) In section EE 25D(3), “having seats for no more than 12
persons’ is replaced by “that is designed exclusively or
mainly to carry persons, and has seats for no more than 12
persons,”.

(2)  (Subsection (1) applies) Subsections (1A) and (1) apply for the
200506 and later income years.

30 Economic rate for plant, equipment, or building, with
high residual value

(1) Section EE 25E(1), other than the heading, is replaced by the
following:

“(1) This section is about setting the economic depreciation rate

that applies to items of akind of depreciable property if—

“(a) thekind of depreciable property isnot fixed life intangi-
ble property, or excluded depreciable property, for
which an economic rate cannot be set; and
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“(b) theestimated residual market value for the item is more
than 13.5%(.); and

New (unanimous)

|
“(c) theitemsare—
“(i) plant or equipment acquired on or after 1 April
2005:
“(i1) buildings acquired on or after 19 May 2005.”
|

(2)

31
L)

(2)
©)

32

Subsection (1) applies for the 2005-06 and later income years.

Annual rate for fixed life intangible property
Section EE 27(1)(b) is replaced by the following:

“(b) apatent for which arate is set in section EE 27B.”
Section EE 27(1)(c) is repealed.

Subsection (1) applies to a patent, if the patent is acquired by a
person in their 2005-06 and later income years.

Sections EE 27B to EE 27E replaced
Sections EE 27B to EE 27E are replaced by the following:

“EE 27B Annual rate for patent granted in 200506 or later

“(1)

“(2)

“(3)

50

income year
“When this section applies

This section applies to an item that is a patent, if the patent is
acquired by a person in their 2005-06 or later income year.

“Rate

The rate is calculated using the formula—
__1
legdl life.

“Definition of item in formula

In the formula, legal life is—

“(a) the patent’s remaining lega life from the start of the
income year in which the person incurs the additional
costs referred to in that section, if section EE 19 applies
to the patent; or
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“(4)

“(b) the patent’sremaining legal life from the time at which
the person acquires the patent, if—
“(i) section EE 19 does not apply to the patent; and
“(i1) the person has not been allowed a deduction for
depreciation loss for the patent application relat-
ing to the patent; or
“(c) theremaining legal life of the patent application relat-
ing to the patent from the start of the income year in
which the person acquires the patent application, if—
“(i) section EE 19 does not apply to the patent; and
“(ii) the person has been allowed a deduction for
depreciation loss for the patent application; and
“(ii1) section EE 19 has not applied to the patent appli-
cation while the person has owned it; or
“(d) theremaining legal life of the patent application relat-
ing to the patent from the start of the income year in
which the person acquires the patent, if—
“(i) section EE 19 does not apply to the patent; and
“(ii) the person has been allowed a deduction for
depreciation loss for the patent application; and
“(iii) section EE 19 has applied to the patent applica-
tion while the person has owned it.

“How rate expressed

The rate calculated using the formula is expressed as a deci-
mal and rounded to 2 decimal places, with numbers at the
midpoint or greater being rounded up and other numbers
being rounded down.

”Def’i’ned in this Act: acquire, deduction, depreciation loss, income year, lega
life .

Struck out (unanimous)

33
D)

2

Items no longer used

Section EE 32(1)(a) is replaced by the following:

“(@) is no longer used or, because section EE 6(4) ceases to
apply, the property ceases to be available for use; and”.

Subsection (1) applies to a geothermal well that is completed or
acquired on or after 16 May 2006.
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New (unanimous)

33 Itemsno longer used

(1) Section EE 32(1)(a) is replaced by the following:

“(@) is no longer used or, because the geothermal energy
proving period has ended, becomes unavailable for use
under section EE 6(4); and”.

(2) In section EE 37, in the list of defined terms, * geothermal
energy proving period” is inserted.

(3) Subsections (1) and (2) apply to a geothermal well for the
200607 and later income years, if the well is completed or
acquired on or after 1 April 2003.

|

34 Heading before section EE 33, section EE 33, and
section EE 34 replaced

(1) Theheading before section EE 33, section EE 33, and section

EE 34 are replaced by the following:

“Transfers of depreciable property: associated persons and

non-qualifying amalgamations

“EE 33 Transfer of depreciable property on or after 24

“(D)

“(2)

52

September 1997
“When this section applies

This section applies when, on or after 24 September 1997, a
person (person A) acquires, directly or indirectly, an item of
property from an associated person to whom 1 of the
paragraphs in subsection (2) applies. The income year referred
to in the paragraphs is the income year of the associated
person.

“ Associated person

The associated person must be a person to whom 1 of the

following paragraphs applies:

“(a) the associated person is alowed a deduction for an
amount of depreciation loss for the item for the income
year in which person A acquires it:

“(b) the associated person would have been be allowed a
deduction for an amount of depreciation loss for the
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“(0)

“(d)

“(e)

“(f)

“(9)

“(h)

“(0)

“0)

item for the income year in which person A acquired it,
if section EE 11(1) had not applied:

the associated person was allowed a deduction for an
amount of depreciation loss for the item for the income
year before the income year in which person A acquired
it:

the associated person has been allowed a deduction for
the item under section DZ 9 (Premium paid on land
leased before 1 April 1993) for the income year in
which person A acquired it:

the associated person has been allowed a deduction for
the item under section DZ 9 for the income year before
the income year in which person A acquired it:

the associated person would have been allowed a
deduction for an amount of depreciation loss for the
item for the income year in which person A acquired it,
if the associated person had incurred a cost for the item
for which the person was denied any other deduction
and if section EE 11(1) had not applied:

the associated person would have been alowed a
deduction for an amount of depreciation loss for the
item for the income year before the income year in
which person A acquired it, if the associated person had
incurred a cost for the item for which the person was
denied any other deduction:

the associated person would have been allowed a
deduction for the item under section DZ 9 for the
income year in which person A acquired it, if the asso-
ciated person had incurred a cost for the item for which
the person was denied any other deduction:

the associated person would have been alowed a
deduction for the item under section DZ 9 for the
income year before the income year in which person A
acquired it, if the associated person had incurred a cost
for the item for which the person was denied any other
deduction:

the associated person would have been a person to
whom any of paragraphs (a) te (i) applied, if the associated
person had not made an election under section EE 8.
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“(3)

“(4)

“(9)

“Cost of item to person A

For the purpose of determining the amount of depreciation
loss that person A has, the cost of the item to person A is
treated as 1 of the following:
“(a) if section EE 49 applies for the associated person and
the item, the lesser of—
“(i) the cost of the item to person A:
“(ii) the item's market value when, after the associ-
ated person acquired it, a person wasfirst allowed
a deduction for it; or
“(b) if section EE 49 does not apply for the associated per-
son and the item, the lesser of—
“(i) the cost of the item to person A:
“(i1) the cost of the item to the associated person.

“Exclusions

Subsection (3) does not apply—
“@ if—
“(i) theitem is not depreciable intangible property;
and
“(i1) the Commissioner decidesthat it isappropriate to
use the cost of the item to person A for the pur-
poses of determining the amount of depreciation
loss that person A has for the item:
“(b) if the cost to person A is income of the associated
person, other than under section EE 41(1):
“(c) if person A acquirestheitem under arelationship agree-
ment or a matrimonial agreement to which section FF
16 (Depreciable property) applies.

“Rate

The annual rate that person A appliesto theitem must be 1 of
the following (not including an item of fixed life intangible
property, for which the rate is set in section EE 27):

“(a) if person A uses the same depreciation method for the
item as that used by the associated person for it, the
annual rate that person A appliesto it must not be more
than the annual rate that the associated person applied to
it:

“(b) if person A uses a depreciation method for the item
different from the method that the associated person
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“(6)

used for it, the annual rate that person A applies to it
must not be more than a rate equivalent to the rate that
the associated person applied to it, as determined by
schedule 10 (Straight-line equivalents of diminishing
value rates of depreciation).

“Relationship with section EE 34 and subpart FI

This section—

“(a) isoverridden by section EE 34:

“(b) does not apply to abequest of property, if it is property
to which subpart FI (Effect of certain disposals and
resulting acquisitions) applies and the property is dis-
posed of at market value.

““ Defined in this Act: acquire, amount, annual rate, assessable income, associated
person, business, Commissioner, deduction, depreciable intangible property,
depreciation loss, depreciation method, fixed life intangible property, income,
income year, matrimonia agreement, property, relationship agreement

Compare: 1994 No 164 s EG 17(1)—5), (8)

“EE 34 Transfer of depreciable property in non-qualifying

“(1)

amalgamation on or after 14 May 2002
“When this section applies

This section applies when, on or after 14 May 2002, an amal-
gamated company acquires, directly or indirectly, an item of
property from an amalgamating company, and—

“(a) the amalgamated company’s acquiring of the item is
part of an amalgamation that is not aqualifying amalga-
mation; and

“(b) the amalgamating company is an associated person of
the amalgamated company, treating the amalgamating
company as existing at the time that the amalgamated
company is treated under section FE 5(1)(b) (Transfer
of property or obligations under financial arrangements
deemed to be at market value) as having acquired the
property from the amalgamating company; and

“(c) 1 of the paragraphs in section EE 33(2) applies to the
amal gamating company, as an associated person of the
amalgamated company, when the amalgamated com-
pany is treated as person A under that section.
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“Cost of item to person

“(2) For the purposes of determining the amount of depreciation

loss that the amal gamated company has, the cost of theitem to
it istreated as 1 of the following:
“(a) if section EE 49 appliesfor the amalgamating company
and the item, the lesser of—
“(i) thevalue given by section FE 5; and
“(ii) theitem’s market value when, after the amalga-
mating company acquired it, a person was first
allowed a deduction for it; or
“(b) if section EE 49 does not apply for the amalgamating
company and the item, the lesser of—
“(i) thevaue given by section FE 5; and
“(ii) the cost of the item to the amalgamating
company.

“Exclusions

“(3) Subsection (2) does not apply—

“(a if—
“(i) the item is not depreciable intangible property;
and
“(ii) the Commissioner decidesthat it isappropriate to
use the cost of the item to the amalgamated com-
pany for the purposes of determining the amount
of depreciation loss that it has for the item; or
“(b) if the cost to the amal gamated company isincome of the
amalgamating company, other than under section EE
41(1).

“Rate

“(4) Theannua rate that the amalgamated company applies to the

56

item must be 1 of the following (not including anitem of fixed

life intangible property, for which therateis set in section EE

27):

“(a@) if the amalgamated company uses the same deprecia
tion method for the item as that used by the amalgamat-
ing company for it, the annual rate that the amalga-
mated company applies to it must not be more than the
annual rate that the amalgamating company applied to
it; or
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(2)
35

1)

(2
36

D)

)

“(b) if the amalgamated company uses a depreciation
method for the item different from the method that the
amal gamating company used for it, the annual rate that
the amalgamated company applies to it must not be
more than arate equivalent to the rate that the amalga-
mating company applied to it, as determined by sched-
ule 10 (Straight-line equivaents of diminishing value
rates of depreciation).

“Defined in this Act: acquire, amalgamated company, amalgamating company,

amalgamation, amount, annual rate, assessable income, business, Commissioner,
depreciable intangible property, depreciation loss, depreciation method, fixed life

intangible property, income, matrimonial agreement, property, qualifying amal-
gamation, relationship agreement

Compare: 1994 No 164 ss EG 17(3B), FE 5(2)"".
Subsection (1) applies for the 2005-06 and later income years.

Transfer of depreciable property on or after 24
September 1997

Section EE 33(3)(a)(ii), as inserted by section 34 of this Act, is
replaced by the following:

“(i) theitem’s market value when the associated per-
son startsto useit, or to have it available for use,
for the purpose of deriving assessable income or
carrying on abusinessfor the purpose of deriving
assessable income; or”.

Subsection (1) applies for the 200607 and later income years.

Transfer of depreciable property in non-qualifying
amalgamation on or after 14 May 2002

Section EE 34(2)(a)(ii), as inserted by section 34 of this Act, is
replaced by the following:

“(ii) theitem’s market value when the amalgamating
company startsto useit, or to haveit available for
use, for the purpose of deriving assessable
income or carrying on a business for the purpose
of deriving assessable income; or”.

Subsection (1) applies for the 2006-07 and later income years.
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Struck out (unanimous)

37 Application of sections EE 41 to EE 44

(1) Section EE 37(2) is replaced by the following:
“Exclusion

“(2) Sections EE 41 to EE 44 do not apply—

“(ad) when a person disposes of an item of intangible prop-
erty as part of an arrangement to replace it with anitem
of the same kind:

“(b) to an event that is—

“(i) the conclusion of a person’s patent application
because a patent is granted to the person in rela-
tion to the patent application:

“(ii) a person’s geothermal well ceasing to be avail-
able for use because section EE 6(4) ceases to
apply.”

(2) In section EE 37, in the list of defined terms, *geothermal
well” is inserted.

(3) Subsection (1) applies to a patent application for the 200506
and later income years.

(4)  Subsections (1) and (2) apply to a geothermal well that is com-

pleted or acquired on or after 16 May 2006.

L ]
New (unanimous)
|
37  Application of sections EE 41 to EE 44
(1) Section EE 37(2) is replaced by the following:
“Exclusion
“(2) Sections EE 41 to EE 44 do not apply—

“(a) when a person disposes of an item of intangible prop-
erty as part of an arrangement to replace it with anitem
of the same kind:

“(b) when a person’s patent application has concluded
because a patent is granted to the person in relation to
the patent application:

“(c) when aperson’s geothermal well becomes unavailable
for use under section EE 6(4) because the geothermal
energy proving period has ended.”
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New (unanimous)

(2)
3)
(4)

|
In section EE 37, in the list of defined terms, “geothermal
energy proving period” and “geothermal well” are inserted.

Subsection (1) applies to a patent application for the 2005-06
and later income years.

Subsections (1) and (2) apply to a geotherma well for the
2006-07 and later income years, if the well is completed or
acquired on or after 1 April 2003.

38
L

Consideration for purposes of section EE 37
After section EE 38(6), the following is inserted:

“Unused geothermal well brought into use

“(6B) The consideration that a person derives from the event

described in section EE 40(5B) iS the amount of the deduction for
depreciation loss allowed under section EE 32(4).”

Struck out (unanimous)

)

1
Subsection (1) applies to a geothermal well that is completed or
acquired on or after 16 May 2006.

New (unanimous)

2

|
Subsection (1) applies to a geothermal well for the 200607
and later incomeyears, if thewell is completed or acquired on
or after 1 April 2003.

Struck out (unanimous)

39
L

Events for purposes of section EE 37
After section EE 40(5), the following is inserted:

“Unused geothermal well brought into use

“(5B) The fifth event is, for a person’s geothermal well that has

been, but is not, available for use because section EE 6(4) has

ceased to apply, the start of the person’s—
]
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Struck out (unanimous)

1
“(a) usingthewell in deriving assessable income or carrying
on a business for the purposes of deriving assessable
income:
“(b) having the well available for use in deriving assessable
income or carrying on a business for the purposes of
deriving assessable income.”

(2) In section EE 40(6), “fifth” is replaced by “sixth”.

(3 In section EE 40, in the list of defined terms, “assessable
income”, “business’, and “ geothermal well” are inserted.

(4) Subsections (1) to (3) apply to a geothermal well that is com-
pleted or acquired on or after 16 May 2006.

L ]

New (unanimous)

|

39 Eventsfor purposes of section EE 37

(1) After section EE 40(5), the following is inserted:

“Unused geothermal well brought into use

“(5B) The fifth event is, for a person’s geothermal well that is

(2)
()

(4)

unavailable for use under section EE 6(4) because the geother-

mal energy proving period has ended, the start of the

person’s—

“(@) usingthewell in deriving assessableincome or carrying
on a business for the purposes of deriving assessable
income:

“(b) having the well available for use in deriving assessable
income or carrying on a business for the purposes of
deriving assessable income.”

In section EE 40(6), “fifth” is replaced by “sixth”.
In section EE 40, in the list of defined terms, *assessable

income”, “business’, “geothermal energy proving period”
and “geothermal well” are inserted.

Subsections (1) to (3) apply to a geothermal well for the
2006-07 and later income years, if the well is completed or
acquired on or after 1 April 2003.
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40
L

New section EE 44B
After section EE 44, the following is inserted:

“EE 44B Unused geothermal well brought into use

“(1)

“(2)

“When this section applies

This section applies to a person when an event occurs to
which section EE 40(5B) applies.

“Person treated as acquiring geothermal well

The person is treated as having acquired the geothermal well,
on the day the event occurs, for the cost of the well under this
subpart before the event occurs.

“ Defined in this Act: geothermal well”.

Struck out (unanimous)

1 1

(2) Subsection (1) applies to a geothermal well that is completed or
acquired on or after 16 May 2006.

L ]

New (unanimous)

| |

(2)  Subsection (1) applies to a geothermal well for the 2006-07
and later income years, if thewell is completed or acquired on
or after 1 April 2003.

|

41 Basevaluein section EE 47 when no previous deduction

(1) Section EE 49(2) is replaced by the following:
“Base value

“(2) Basevalueisthe item’s market value at the time the person
startsto useit, or to haveit availablefor use, for the purpose of
deriving assessable income or carrying on a business for the
purpose of deriving assessable income.”

(2) subsection (1) applies for the 2006-07 and later income years.

42  Total deductionsin section EE 47

(1) Insection EE 51(1)(b), “subsection (3).” isreplaced by “ sub-

section (3); and” and the following is added:
“(c) the amount of a deduction under section EE 24B.”
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(2)

)

(4)
Q)

62

Section EE 51(3)(a) is replaced by the following:

“(a)

the person was allowed for the item and for,—

“(i) if the item is a patent, the patent application in
relation to which the item was granted:

“(ii) if the item is a geothermal well that a person
acquired under section EE 44B(2), the well before
the person acquired it under that section; or”.

Section EE 51(5)(a) to (d) are replaced by the following:

“(a)

“(b)

“(0)

“(d)

for an item to which section EE 48 applies,—

“(i) unless subparagraph (ii) or (iii) applies, the date on
which the person acquired the item; or

“(ii) if the item is a geothermal well that a person
acquired under section EE 44B(2), the earliest date
on which the person acquired the geothermal
well, under section EE 6(4) or otherwise; or

“(iii) if theitemis apatent and the person acquired the
patent application in relation to which the patent
was granted, the date on which the person
acquired the patent application; or

for an item to which section EE 49 applies,—

“(i) unless subparagraph (ii) applies, the beginning of
the month in which the person started to use the
item, or to have it available for use, for the pur-
pose of deriving assessableincome or carrying on
a business for the purpose of deriving assessable
income; or

“(ii) if theitem isa patent and the person acquired the
patent application in relation to which the item
was granted, the start of the month in which the
person acquired the patent application; or

for an item to which section EE 50 applies, the date on

which person A or the relevant associated person

acquired the item; or

for an item to which section EZ 21(1) (Base value and

total deductionsin section EE 47: before 1 April 1995)

applies, the end of the 1992-93 income year.”

In section EE 51, in the list of defined terms, “geothermal
well” is inserted.

Subsections (1) to (3) apply to a patent, if the patent is acquired
by a person in their 2005-06 or later income year.
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Struck out (unanimous)

(6)

1
Subsections (1) to (4) apply to a geothermal well that is com-
pleted or acquired on or after 16 May 2006.

New (unanimous)

(6)

|
Subsections (1) to (4) apply to a geothermal well for the
200607 and later income years, if the well is completed or
acquired on or after 1 April 2003.
|

43

1)

(2)

Meaning of annual rate
Section EE 52(4C) to (4E) are repeaed.

Other definitions

In section EE 58, the definition of legal lifeis replaced by the

following:

“legal life,—

“(@) for an item to which paragraphs (b) and (c) do not apply,
means the number of years, months, and days for which
an owner’s interest in an item of intangible property
exists under the contract or statute that creates the
owner’ sinterest, assuming that the owner exercises any
rights of renewal or extension that are either essentially
unconditional or conditional on the payment of prede-
termined fees:

“(b) foranitemthat isapatent application or apatent, means
the legal life under paragraph (a) that a patent would have
if granted when a patent application is first lodged:

“(c) for anitem that is plant variety rights, means the total
of—

“(i) the lega life that the rights would have under
paragraph (a); and

“(ii) the number of whole calendar months during
which the person owns the plant variety rights
application in relation to which the rights are
granted”.

Subsection (1) applies to—
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(8 a patent application, if the patent application, with a
complete specification, isfirst lodged with the Intellec-
tual Property Office of New Zealand or a similar office
in another jurisdiction on or after 1 April 2005:

(b) apatent, if the patent is acquired by a person in their
200506 or later income year:

(c) plant variety rights, if the plant variety rights are
granted to a person in their 200506 or later income
year.

New (unanimous)

44B New section EG 3 inserted
After section EG 2, the following is inserted:

“EG 3 Allocation of income and deductions by portfolio tax
rate entity

“When this section applies

“(1) This section applies for the calculation of a portfolio tax rate
entity’s liability for income tax for atax year.

“ Allocation shown in accounts

“(2) Income and deductions of the portfolio tax rate entity are
allocated—
“(a) to portfolio allocation periods as—

“(i) reflected in the entity’s valuations of portfolio
investor interests, if the entity makes such valu-
ations; or

“(ii) shown in the entity’s financial statements, if sub-
paragraph (i) does not apply:

“(b) to portfolio investor classes and investors as—

“(i) reflected in the entity’s vauations of portfolio
investor interests, if the entity makes such valu-
ations; or

“(ii) shown in the entity’s financia statements, if sub-
paragraph (i) does not apply.

* Defined in this Act: deduction, income, income tax, investor, portfolio allocation
period, portfolio investor class, portfolio tax rate entity, tax year .
| |
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45
L

New section El 3B inserted
After section El 3, the following is inserted:

“El 3B Spreading income from patent rights

“(1)

“(2)

(2)

46

“(3)

“(4)

“When this section applies

This section applies when a person derives income under
section CB 26 (Sale of patent applications or patent rights).

“Timing of income
The person may alocate the income equally between the

income year in which they derive it and the following 2
income years.

“ Defined in this Act: Commissioner, income, income year, patent rights”.

Subsection (1) applies for the 2007-08 and later income years.

Allocation of deductions for research, development, and
resulting market development
Section EJ 21(3) is replaced by the following:

“Minimum amount of deduction allocated to income year

The person must not allocate to an income year (the current

year) an amount of the deductions referred to in subsection

(2) that is less than the lesser of—

“(@) the amount of assessable income referred to in sub-
section (2)(a) that the person derivesin the current year:

“(b) the amount of the deductions that have not been allo-
cated to income years before the current year.

“Maximum amount of deduction allocated to income year

The person must not allocate to an income year (the current

year) an amount of the deductions referred to in subsection

(2) that is more than the greater of—

“(a) the amount of assessable income referred to in sub-
section (2)(a) that the person derivesin the current year:

“(b) the amount of the deductions that—

“(i) arisein other income years from which anet loss
may be carried forward under Part | to the current
year; and

“(ii) have not been allocated to income years before
the current year.”
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47
D)
(2)

48
(1)
“(8)

(2)

Interest on payments to environmental restoration
account

In section EK 6(1)(b), “section EK 15 or EK 19” is replaced
by “section EK 15, EK 16, or EK 19”.

Subsection (1) applies for expenditure incurred by a person in
an income year starting on or after 10 June 2005.

Refund
Section EK 12(8) is replaced by the following:

If aperson is entitled to arefund under subsection (2)(b), the
amount that the Commissioner must refund isthe difference at
the end of the latest complete income year between—

“(@) the amount in the person’s environmental restoration
account, after any transfer under section EK 15, EK 16,
or EK 19 for the income year:

“(b) the person’s maximum account balance for the income
year.”

Subsection (1) applies for expenditure incurred by a person in
an income year starting on or after 10 June 2005.

49 Transfer on death, bankruptcy, or liquidation
New (unanimous)

| |

(1A) Section EK 16(3) is replaced by the following:
“Commissioner to make transfer

“(3) The Commissioner must transfer the amount referred to in
subsection (4) to an environmental restoration account of the
person to whom the obligation has been transferred.”

| |

(1) After section EK 16(5), the following is inserted:

New (unanimous)

“Transfer to person treated as payment to account by
person
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“(5B)A transfer to the environmental account of a person under

subsection (3)(b) istreated as being a payment by that person
to their environmental account.”

(2) subsection (1) applies for expenditure incurred by a person in

an income year starting on or after 10 June 2005.
New (unanimous)

|

49B Environmental restoration account of member of
consolidated group

(1) Section EK 20(2), other than the heading, is replaced by the
following:

“(2) The nominated company for the consolidated group may act
on behalf of the member under this subpart to—
“(@ make payments, applications, and transfers:
“(b) receive refunds and transfers.”

(2) Subsection (1) applies for expenditure incurred by a person in
an income year starting on or after 10 June 2005.

|

50 Consideration for agreement for sale and purchase of
property or services, hire purchase agreement, specified
lease, or finance lease
In section EW 32(1), “property and services’ is replaced by
“property or services’.

New (unanimous)

| |

50B Associates and 10% threshold

(1) In section EX 15(1), “section EX 46(1)(a)” is replaced by
“sections EX 32(b) and EX 46(1)(a)”.

(2) Ssubsection (1) applies for the 2005-06 and later income years.

50C Unqualified grey list CFCs

(1) Insection EX 22(2), “CQ 2(g)” isreplaced by “CQ 2(1)(g)”.
Subsection (1) applies for the 2005-06 and later income years.

)
|

67

10

15

20

25



Taxation (Annual Rates, Savings

Part 2 cl 51 Investment, and Miscellaneous Provisions)

Struck out (unanimous)
I 1
51  Section EX 33 replaced

(1)

In section EX 33, the heading and subsection (1) are replaced
by the following:

“EX 33 Exemption: sharesin listed Australian company,
direct income interestsin FIF in grey list country

“ Exemption

“(1) A person’s rights in a FIF in an income year are not an
attributing interest if, at all times in the year,—

“(a)

“(b)

“(0)

therights are from shareslisted on the official list of the

Australian Stock Exchange and the FIF is a company

resident in Australia that is—

“(i) not an entity described in schedule 4, part B (For-
eign investment funds); and

“(i) required under the Income Tax Assessment Act
1997 (Aust) and Income Tax Assessment Act
1936 (Aust) to maintain a franking account; and

“(iii) liable under the Income Tax Assessment Act
1997 (Aust) and Income Tax Assessment Act
1936 (Aust) to income tax on income derived
from Australia and income not derived from
Australia:

the rights are a direct income interest of 10% or more

and the person is not a portfolio investment entity, a

superannuation scheme, a unit trust, a life insurer, or a

group investment fund, and—

“(i) the FIF is a company that is not an entity
described in schedule 4, part B: and:

“(ii) a country listed in schedule 3, part A (Interna-
tional tax rules: grey list countries), in relation to
the FIF, satisfies at least 1 of the grounds for
exemption given by subsections (1B) and (1C):

the rights are a direct income interest and the FIF is a

grey list company and—

“(i) the personisaNew Zealand resident; and

“(ii) no more than 100 New Zealand residents, includ-
ing the person and treating persons associated

under section OD 8(1) (Further definitions of
]
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Struck out (unanimous)

(2)

1
associated persons) as 1 person, hold a direct
income interest in the grey list company; and

“(iii) New Zealand residents hold atotal direct income
interest of 10% or more in the grey list company;
and

“(iv) none of the New Zeadland residents is a widely-
held company, a portfolio investment entity, a
superannuation scheme, aunit trust, alifeinsurer,
or a group investment fund.”

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

[
51

D)

Section EX 33 replaced
Section EX 33 is replaced by the following:

“EX 33 Exemptions: Direct incomeinterestsin FIF in grey

list country
“Direct income interest of 10% or more

“(1) A person’s rights in a FIF in an income year are not an

attributing interest if, at al timesin the year,—

“(@) therights are adirect income interest of 10% or more;
and

“(b) the person is not a portfolio investment entity, a super-
annuation scheme, a unit trust, alife insurer, or agroup
investment fund; and

“(c) theFIF isnot an entity described in schedule 4, part B
(Foreign investment funds); and

“(d) the FIF meets the requirements of subsection (2).

“Further requirements under subsection (1)

“(2) A FIF meets the requirements of this subsection if—

“(@) theFIFisagrey list company and acountry listed in the
grey list imposes on the FIF liability for income tax on
the FIF' s income because the FIF—

“(i) isdomiciled in the country:
“(ii) isresident in the country:
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New (unanimous)

“(iii) isincorporated in the country:
“(iv) hasits place of management in the country:
“(b) thereisacountry listed in the grey list that—

“(i) is the country under whose laws the FIF is
organised; and

“(ii) imposes on persons holding income interests in
the FIF liability for income tax on the FIF's
income; and

“(iii) under the laws of the country, is the source of
80% or more of the income of the FIF.

“ Shares acquired when FIF resident and unlisted company

“(3) A person’s rights in a FIF in an income year are not an

attributing interest if—
“(@ therights are shares; and
“(b) the FIF is a grey list company that is not an entity
described in schedule 4, part B; and
“(c) the person acquired the shares when—
“(i) the company was resident in New Zealand; and
“(ii) the shares were not listed on a recognised
exchange; and
“(d) the company became a grey list company immediately
after having, for 12 months or more,—
“(i) been resident in New Zealand; and
“(ii) had in New Zealand more than 50% of its assets
and employees; and
“(e) the year begins less than 10 years after the company
became a grey list company; and
“(f) at al timesin the year, the company has a fixed estab-
lishment in New Zealand; and
“(g) the company through the fixed establishment—
“(i) incursintheyear expenditure, other than interest,
of $1,000,000:
“(ii) at all timesin the year, engages 10 or more full-
time employees or contractors.
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New (unanimous)

“ Shares acquired when FIF unlisted, FIF owns resident
company

“(4) A person’s rights in a FIF in an income year are not an
attributing interest if—

“(a)
“(b)

“(0)
“(d)

“(e)
“(f)

the rights are shares; and

the FIF is a grey list company that is not an entity

described in schedule 4, part B; and

the person acquired the shares when the shares were not

listed on a recognised exchange; and

at al timesin the year, the grey list company directly or

indirectly owns a company (the resident company)

that, for 12 months or more, has—

“(i) been resident in New Zealand; and

“(i1) had in New Zealand more than 50% of the resi-
dent company’ s assets and employees, and

the year begins less than 10 years after the grey list

company first owned the resident company; and

the resident company through a fixed establishment in

New Zealand—

“(i) incursintheyear expenditure, other than interest,
of $1,000,000:

“(i) at al timesin the year, engages 10 or more full-
time employees or contractors.

“ Shares acquired under share purchase agreement

“(5) A person’s rights in a FIF in an income year are not an
attributing interest if—

“(a)
“(b)
“(0)

“(d)

“(e)

the person is a natural person; and

the rights are shares; and

the FIF is a grey list company that is not an entity

described in schedule 4, part B; and

at the time the person acquires the shares, the FIF—

“(i) employs the person:

“(ii) owns, directly or indirectly, the person’s
employer; and

the person acquires the shares under a share purchase

agreement; and
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New (unanimous)
| |
“(f) the share purchase agreement includes a restriction on
the disposal of the shares that affects the value under
section CE 3 (Restrictions on disposal of shares under
share purchase agreements) of the benefit to the person
under the agreement; and
“(g) atthe beginning of the year, the period of the restriction
has not expired or has expired for aperiod of lessthan 6
months.

“ Exception: Categories 2 and 3

“(6) Subsections (1) to (5) do not apply if the rights of the person are
those described in section EX 30(3) or (4).

“Defined in this Act: attributing interest, company, direct income interest,
employee, employer, FIF, fixed establishment, grey list company, group invest-
ment fund, income tax, income year, interest, life insurer, New Zealand resident,
portfolio investment entity, recognised exchange, resident, share, share purchase
agreement, superannuation scheme, unit trust, year

“EX 33B Exemptions limited by income years. sharesin
certain grey list companies
“Exemption for shares in company meeting requirements
for listing, shareholding and taxation

“(1) A person’srightsin aFIF are not an attributing interest in an
income year beginning before 1 April 2012 if the rights are
shares in agrey list company that,—

“(@ on 17 May 2006,—

“(i) isnot an entity described in schedule 4, part B
(Foreign investment funds); and

“(i) is listed on a recognised exchange in New
Zealand; and

“(iii) has more than 20 000 shareholders who have
addresses in New Zealand on the company’s
share register in New Zealand; and

“(iv) has shareholders referred to in subparagraph (iii)
who between them hold shares in the company
carrying voting interests of more than 50%; and

“(v) islisted on a recognised exchange in a country
listed in the grey list; and

| |
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“(2)

“(b)

|

“(vi) is liable to income tax in a country listed in the
grey list; and

“(vii) has assets of which more than 50% in total value
are shares in other companies carrying voting
interests of more than 50%; and

in the period of 30 days beginning from the day on

which the Taxation (Annual Rates, Savings Investment,

and Miscellaneous Provisions) Act 2006 receives the

Royal assent, gives to the Commissioner notice that on

17 May 2006 the grey list company met the require-

ments in paragraph (a)(i) to (vii).

“ Exemption for shares in company meeting requirements
for investment

A person’srightsin a FIF are not an attributing interest in an
income year beginning before 1 April 2009 if the rights are
sharesin agrey list company that,—

“(a)

on 17 May 2006,—

“(i) isnot an entity described in schedule 4, part B;
and

“(ii) is listed on a recognised exchange in New
Zealand; and

“(ii1) has shareholders of which more than 40% have
addresses in New Zealand on the company’s
share register in New Zealand; and

“(iv) is listed on a recognised exchange in a country
listed in the grey list; and

“(v) isliable to income tax in a country listed in the
grey list; and

“(vi) hasassetsof which 50% or moreintotal valueare
shares in other companies each of which isresi-
dent in New Zealand; and

“(vii) has assets of which 90% or moreintotal valueare
shares in other companies each of which is resi-
dentin Australiaor New Zealand and islisted on
a recognised exchange in Australia or New
Zealand; and
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“(3)

|
“(b) in the period of 30 days beginning from the day on
which the Taxation (Annual Rates, Savings Investment,
and Miscellaneous Provisions) Act 2006 receives the

Royal assent, gives to the Commissioner notice that on

17 May 2006 the grey list company met the require-

ments in paragraph (a)(i) to (vii); and

“(c) at al timesin the year,—

“(i) hasassetsof which 50% or moreintotal valueare
shares in other companies each of which is resi-
dent in New Zedland; and

“(ii) hasassetsof which 90% or moreintotal valueare
shares in other companies each of which isresi-
dent in Australiaor New Zealand and islisted on
a recognised exchange in Australia or New
Zealand.

“Exception: Election in tax return that exemption not apply

An exemption under subsection (1) or (2) does not apply for a
person for an income year (the initial year), and for income
years after the initia year, if the person completes a return of
incomefor theinitial year on the basisthat the exemption does
not apply for the person and the initia year.

“ Defined in this Act: attributing interest, company, FIF, grey list, grey list com-

pany, income, income tax, income year, New Zealand resident, recognised
exchange, resident, resident in Australia, share, shareholder, voting interest, year

“EX 33C Exemption: sharesin listed Australian company

A person’s rights in a FIF in an income year are not an
attributing interest if therightsare from sharesandthe FIF isa
company that, at all times in the year, is—

“(@) resident in Australia and not treated under a double tax
agreement between Australia and another country as
being resident in a country other than Australia or New
Zealand; and

“(b) included inanindex that isan approved index under the
ASX Market Rules, made under Chapter 7 of the Cor-
porations Act 2001 (Aust); and

|
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“(0)
“(d)

|
not an entity described in schedule 4, part B (Foreign
investment funds); and

required under the Income Tax Assessment Act 1997
(Aust) and Income Tax Assessment Act 1936 (Aust) to
maintain a franking account.

“ Defined in this Act: attributing interest, company, direct income interest, double
tax agreement, FIF, income, income tax, income year, resident in Australia, share,

year

“EX 33D Exemption: unitsin certain Australian unit trusts
“ Exemption

“(1) A person’'s rights in a FIF in an income year are not an
attributing interest if—

“(2)

“(a)
“(b)

“(0)
“(d)

“(e)

the FIF is a unit trust; and

the FIF is not an entity described in schedule 4, part B;
and

a al times in the year, the unit trust is resident in
Australia; and

at al times in the year, there is an RWT proxy under
section NF 2AA (Election to be RWT proxy) for the
unit trust and payments by the unit trust to the person;
and

for the assets of the unit trust that each have a market
value greater than or equal to the cost of the asset for the
unit trust, the market value of the assets (the held
assets) held at the end of the year by the unit trust and
the proceeds derived from disposals of assets during the
year by the unit trust (the asset disposals) have arela
tionship meeting the requirements of subsection (2).

“Requirements for unit trust’s assets and disposals

The total market value of the held assets must exceed the total
cost of the held assets by an amount that islessthan or equal to
3 times the amount calculated using the formula—

disposal proceeds — asset costs.
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“Definition of items in formula

“(3) Intheformula—
“(a) disposal proceeds is the total proceeds of the asset
disposals:
“(b) asset costsisthetotal cost of the assetsinvolved in the
asset disposals.

“Currency of amounts in subsections (2) and (3)

“(4) In subsections (2) and (3), all amounts are expressed in the cur-
rency used in the unit trust’s financial accounts.

“ Defined in this Act: attributing interest, company, FIF, income, income year, New

Zealand resident, resident in Australia, RWT proxy, share, unit trust, year’ .

(2) subsection (1) applies for income years beginning on or after 1
April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to the rulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)
I 1

52  New section EX 33B inserted
(1) After section EX 33, the following is inserted:

“EX 33B Australian superannuation fund exemption
“Exemption

“(1) A person’srightsin aFIF are not an attributing interest if—

“(@) the person isanatural person; and
L ]
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“(2)

1
“(b) theFIF isaforeign superannuation scheme, constituted
in Australia, that is—
“(i) an approved deposit fund:
“(ii) an exempt public sector superannuation scheme:
“(iii) aregulated superannuation fund:
“(iv) aretirement savings account.

“ Some definitions
In this section,—

“approved deposit fund means an approved deposit fund as
defined in section 10 of the Superannuation Industry (Super-
vision) Act 1993 (Aust), as amended from time to time

“exempt public sector superannuation scheme means an
exempt public sector superannuation scheme as defined in
section 10 of the Superannuation Industry (Supervision) Act
1993 (Aust), as amended from time to time

“regulated superannuation fund means a regulated super-
annuation fund as defined in section 19 of the Superannuation
Industry (Supervision) Act 1993 (Aust), as amended from
time to time

“retirement savings account means a retirement savings
account as defined in section 8 of the Retirement Savings
Account Act 1997 (Aust), as amended from time to time.

“Defined in this Act: approved deposit fund, attributing interest, exempt public

sector superannuation scheme, FIF, foreign superannuation scheme, regulated
superannuation fund, retirement savings account .

(2)  Subsection (1) applies for the 200607 and later income years.
L ]
New (unanimous)

|
52  New section EX 33E inserted
(1) Before section EX 34, the following is inserted:

“EX 33E Australian superannuation fund exemption

A person’srightsin a FIF are not an attributing interest if—

“(@) the personisa natural person; and

“(b) the FIF is aforeign superannuation scheme that is—
“(i) an Australian approved deposit fund:
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(2)

|
“(ii) an Australian exempt public sector superannua-
tion scheme:
“(iii) an Australian regulated superannuation fund:
“(iv) an Australian retirement savings account.
“ Defined inthis Act: attributing interest, Australian approved deposit fund, Austra-
lian exempt public sector superannuation scheme, Australian regulated superan-

nuation fund, Australian retirement savings account, FIF, foreign superannuation
scheme .

Subsection (1) applies for the 2005-06 and later income years.
|

53

D)

)

New resident’s accrued superannuation entitlement
exemption

In section EX 36(1), “in a FIF to the extent to which the
requirements in subsections (2) to (9) are met at thetime.” is
replaced by “in a FIF—" and the following is added:

“(a@) to the extent to which the requirements in subsections
(2) to (4) are met at the time; and

“(b) if the requirements in subsections (5) to (9) are met at
the time.”

Subsection (1) applies for the 2005-06 and later income years.

Struck out (unanimous)

(1)
)

3)

1
Four calculation methods
The heading for section EX 38 is replaced by “Five calcula-
tion methods”.
In section EX 38(1), paragraphs (c) and (d) are replaced by the
following:
“(c) the market value method; or
“(d) the smoothed market value method; or
“(e) the cost method.”

In section EX 38, in the list of defined terms,—

(@ ‘“comparative value method” and “deemed rate of
return method” are omitted:

(b) *cost method’, “market value method’, and

“* smoothed market value method” are inserted.
[ |
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(4)

1
Subsections (1), (2), and (3) apply for income years and portfolio
entity periods beginning on or after 1 April 2007.

New (unanimous)

D)
)

3
(4)

|
Four calculation methods
The heading for section EX 38 is replaced by “Six calcula-
tion methods”.

In section EX 38(1)(d), “method.” is replaced by *method,;
or” and the following is added:

“(e) thefair dividend rate method; or
“(f) the cost method.”

In section EX 38, in the list of defined terms, ““ cost method”
and “fair dividend rate method” are inserted.

Subsections (1), (2) and (3) apply for income years beginning on
or after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b) beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

55
D)

Limits on choice of calculation methods
Section EX 40(4) is repealed.
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| 1

(2) Insection EX 40, in the list of defined terms, *“comparative
value method”, “deemed rate of return method”, “income
year”, and “market value” are omitted.

(3) Subsections (1) and (2) apply for income years and portfolio
entity periods beginning on or after 1 April 2007.

L ]

New (unanimous)

|

55 Limitson choice of calculation methods

(1) After section EX 40(4)(b), the following is inserted:
“(bb) the person is required by section EX 40B to use the

method; or”.
(2) After section EX 40(4), the following is added:

“Deemed rate of return method: further limit

“(4B) A person may not use the deemed rate of return method to

caculate FIF income or loss for an income year from an

attributing interest if—

“(@) theinterestisadirectincome interest in aforeign com-
pany of less than 10%; and

“(b) the person is not required by section EX 40B to use the
deemed rate of return method for the interest.

“ Comparative value method

“(5) A person may use the comparative value method to calculate

FIF income or loss for an income year from an attributing

interest that is a share in a foreign company only if—

“(@) theperson’sdirect incomeinterest inthe FIF, increased
for the purposes of this paragraph by each direct income
interest of a person associated with the person, is 10%
or more at any time in the income year:

“(b) the attributing interest is aright of atype referred to in
subsection (7)(a)(i) to (v):

“(c) the person isa natura person:

“(d) the person is the trustee of a trust that—

“(i) isaqualifying trust; and
“(i1) is established mainly for the benefit of a natural
person for whom the settlor has natural love or
|
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“(6)

‘)

|
affection or mainly for the benefit of an organisa-
tion or trust with income that is exempt income
under section CW 34 (Charities: non-business
income) or CW 35 (Charities: business income);
and

“(iii) has no settlor who is not a natural person; and

“(iv) is not a superannuation scheme.

“Fair dividend rate method for share in foreign company

A person may use the fair dividend rate method to calculate
FIF income or loss for an income year from an attributing
interest that isasharein aforeign company only if therequire-
ments of subsection (7) are met and—

“(a) the person is a portfolio investment entity, an entity
eligible to be a portfolio investment entity or a life
insurance company and the FIF is aforeign investment
vehicle:

“(b) the person’sdirect income interest in the FIF, increased
for the purposes of this paragraph by each direct income
interest of a person associated with the person, is less
than 10%—

“(i) atanytimeintheincomeyear, if theFIFisagrey
list company; or

“(ii) at al timesin theincome year, if the FIF isnot a
grey list company

“Fair dividend rate method: further requirements for share
in foreign company

The further requirements under this subsection for asharein a
foreign company are—

“(a@) the attributing interest is none of the following:

“(i) afixed rate share under section LF 2(3) (Granting
of underlying foreign tax credit):

“(i1) anon-participating redeemable share:

“(ii) an interest in a non-resident having assets of
which 80% by value consist of financial arrange-
ments denominated in New Zealand dollars:

|
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“(9)

|

“(iv) aninterest meeting the requirements of subsection
(9) that the Commissioner has not determined
under section 91AA0 of the Tax Administration Act
1994 to be an interest for which the fair dividend
rate method is applicable:

“(v) aninterest of atype that the Commissioner has
determined under section 91AA0 of the Tax Admin-
istration Act 1994 to be an interest for which the
fair dividend rate method is not applicable; and

“(b) the person uses the comparative value method for no
other attributing interest that is a share in a foreign

company and does not satisfy subsection (5)(a) or (b):

“Fair dividend rate method: other interests for which
method not applicable

To meet the requirements of this subsection, an attributing

interest of aperson (theinvestor) in a FIF must be ashare and

involve an obligation—

“(a) of another person to provide to the investor an amount
exceeding the issue price of the share; and

“(b) that is direct to the investor or indirect through an
arrangement; and

“(c) that isnon-contingent or subject to acontingency that is
sufficiently remote to be immaterial.

“Cost method for share in foreign company

“(20) A person may use the cost method to calculate FIF income for

an income year from an attributing interest that isa sharein a

foreign company only if—

“(@) theperson’sdirect incomeinterest in the FIF, increased
for the purposes of this paragraph by each direct income
interest of a person associated with the person, is less
than 10%—

“(i) atanytimeintheincomeyear, if theFIFisagrey
list company; or

“(ii) at al timesin theincome year, if the FIF isnot a
grey list company; and

|
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3)

(4)

|

“(b) useof thefair dividend rate method isallowed but is not

practical because the person cannot determine the mar-

ket value of the attributing interest at the start of the
income year except by an independent valuation.”

In section EX 40, in the list of defined terms, *“ cost method”,
“direct income interest”, “exempt income”, “fair dividend
rate method”, “income”, *“qualifying trust”, “ superannuation
scheme”, and “trustee” are inserted.

Subsections (1) and (2) apply for income years beginning on or
after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

55B New section EX 40B inserted

(1)

After section EX 40, the following is inserted:

“EX 40B Use of particular calculation methods required

A person who is not allowed to use the fair dividend rate

method to calculate FIF income from an attributing interest in

a FIF for an income year but would be allowed to use the

method in the absence of section EX 40(7)(a) must calculate FIF

income from the interest for the income year using—

“(@) the comparative value method; or

“(b) thedeemed rate of return method, if use of the compara-
tive value method is not practical because the person

|
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|
cannot determine the market value of the attributing
interest at the start of the income year.

“ Defined in this Act: attributi ng interest, comparative value method, deemed”rate
of return method, fair dividend rate method, FIF, FIF income, income year

(2) Subsection (1) applies for income years beginning on or after 1
April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.
| |
Struck out (unanimous)
| 1
56  Default calculation method
() Insection EX 41(2)(b),—
(& in subparagraph (i), “comparative vaue method” is
replaced by “market value method”:
(b) subparagraph (ii) is replaced by the following:
“(ii) the cost method if using the market value method
is not practical.”
(2) Insection EX 41, in the list of defined terms,—
(@ ‘“comparative value method” and “deemed rate of
return method” are omitted:
(b) “cost method” and “market value method” are
inserted.
(3) Subsections (1) and (2) apply for income years and portfolio

entity periods beginning on or after 1 April 2007.
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56
D

“(2)

)
)

Default calculation method
Section EX 41(2) is replaced by the following

“Default choice for direct income interests in FIF of less
than 10%

The person is treated as having chosen to use, for the

period,—

“(@) foradirectincomeinterest in aforeign company of less
than 10% for which section EX 40(6) permits the use of the
fair dividend rate method,—

“(i) thefair dividend rate method, if it is practical to
use that method; or

“(i1) thecost method, if itisnot practical to usethefair
dividend rate method; or

“(b) for any other interest, —

“(i) the accounting profits method, if section EX
40(2) dlows the use of that method and it is
practical to use that method; or

“(ii) the comparative value method, if section EX
40(2) does not alow the use of the accounting
profits method and it is practical to use the com-
parative value method; or

“(iii) the deemed rate of return method, if section EX
40(2) does not alow the use of the accounting
profits method and it is not practical to use the
comparative value method.”

In section EX 41, in the list of defined terms, ** cost method”
and “fair dividend rate method” are inserted.

Subsections (1) and (2) apply for income years beginning on or

after 1 April 2007—

(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or

(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—

|
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|
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

56B Accounting profits method

(1) In section EX 42(7), the words before paragraph (a) are
replaced by “The person must choose, for the accounting
period and each later accounting period and for al interests
for which the person uses the accounting profits method,—” .

(2) Subsection (1) applies for income years beginning on or after 1
April 2007—

(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.
|
Struck out (unanimous)

1 1

57  Section EX 44 repealed

(1) Section EX 44 isrepeded.

(2) Subsection (1) applies for income years and portfolio entity

periods beginning on or after 1 April 2007.
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|
57 Comparative value method
(1) After section EX 44(6), the following is inserted:

“ Application of method to direct income interests of less
than 10%

“ (6B) Subsection (6C) applies to a person who calculates under sub-
section (1) an amount of FIF income or loss for an attributing
interest in a FIF (the minor attributing interest)—

“(a) for which the person’s direct income interest in the FIF
at atime in the relevant income year is less than 10%;
and

“(b) that is not described in section EX 40(7)(a)(i) to (v).

“Reduction of total FIF loss from direct income interests of
less than 10%

“(6C)If, in the absence of this subsection, the person would have
under subsection (1) atotal FIF loss for the income year from
all the person’s minor attributing interests in FIFs, the total
FIF loss for the income year for the person from the minor
attributing interests is zero.”

(2) Section EX 44(7) is replaced by the following:

“Conversion of foreign currency amounts

“(7) If anamount in aforeign currency isthe market value of, or is
derived from or incurred on, an interest during an income
year, the person must choose that for the income year and each
later income year and for all interests for which the person
uses the comparative value method—

“(a) each foreign currency amount in the income year be
converted into New Zealand dollars using the exchange
rate on the day for which the market valueis determined
or on which the amount is derived or incurred; or

“(b) all foreign currency amounts in the income year be
converted into New Zealand dollars at the average of
the close of trading spot exchange rates for the 15th day
of each month that falls in the income year.”

(3) Insection EX 44, in thelist of defined terms, * direct income
interest” and “FIF loss” are inserted.
| |
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(4)

|
Subsections (1), (2), and (3) apply for income years beginning on
or after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an €lection under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

58
L

New sections EX 44B and EX 44C inserted
After section EX 44, the following is inserted:

“EX 44B Market value method

“(1)

“(2)

“(3)

“Formula
If apersonisusing the market value method to calculate FIF
income or loss from an attributing interest in a FIF, the FIF
income or loss from the interest for an income year (relevant
income year) is calculated using the formula—
0.85 x ((closing value + other proceeds) —
(opening value + costs)).

“Definition of items in formula
The items in the formula are defined in subsections (3) to (6).

“Closing value

Closing value is—
“(a) the market value at the end of the relevant income year

of the interest, if the person is—
]
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“(4)

“(59)

“(6)

“(7)

1
“(i) holding the interest at the end of the relevant
income year; and
“(ii) applying the market value method to the interest
at the end of the relevant income year; or
“(b) zero, if paragraph (a) does not apply.

“Other proceeds

Other proceeds is the total of all amounts, other than divi-
dends, that the person derives during the relevant income year
from holding or disposing of the interest.

“Opening value

Opening value is—

“(a) the market value at the end of the income year preced-
ing the relevant income year of the interest, if the per-
son is—

“(i) holding the interest at the end of the income year
preceding the relevant income year; and

“(ii) applying the market value method to the interest
at the end of the income year preceding the rele-
vant income year; or

“(b) zero, if paragraph (a) does not apply.

“Costs

Costs is the total of all expenditure that the person incurs
during theincome year in acquiring or increasing the interests.

“Conversion of foreign currency amounts

If an amount in aforeign currency isderived from, or incurred
on, an interest during an income year, the person must choose
that—

“(a) each foreign currency amount in the income year be
converted into New Zealand dollars using the exchange
rate on the day the amount is derived or incurred; or

“(b) all foreign currency amounts in the income year be

converted into New Zealand dollars at the average of
]
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Struck out (unanimous)

1
the close of trading spot exchange rates for the 15th day
of each month that falls in the income year.

“ Defined in this Act: amount, close of trading spot exchange rate, dividend, FIF,
FIF income, income year, loss, market value, market value method, New Zealand

“EX 44C Smoothed market value method
“FIF income or loss

If a person is using the smoothed market value method to
calculate FIF income or loss from an attributing interest for an
income year (relevant income year), the person has—

“(1)

“(2

“(a

“(b)

an amount of FIF income from all the person’ sinterests
in FIFs for the relevant income year if the formula FIF
income or loss, calculated using the formula in sub-
section (6)(a), is more than or equal to zero:

an amount of FIF loss from all the person’s interestsin
FIFs for the relevant income year if the formula FIF
income or loss is less than zero.

“FIF income

If the person does not dispose of al attributing interestsin the
relevant income year, the amount of the FIF income referred
to in subsection (1)(a) is the lesser of —

“(a
“(b)

the amount by which the formula FIF income or loss

under subsection (6)(a) iS more than zero:

the amount (FIF income limit) that is the greater of—

“(i) the amount calculated using the formula in sub-
section (6)(h):

“(ii) the amount calculated using the formula in sub-
section (6)(c), if the person does not meet the
requirements of subparagraph (iii):

“(iii) the amount calculated using the formula in sub-
section (6)(d), if the person is a natural person or
the trustee of atrust who meets the requirements

of subsection (3).
]
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“(3)

“(4)

“(9)

“(6)

1
“Person with FIF income limit determined using formula in
subsection (6)(d)
The FIF income limit for the trustee of atrust is determined
using the formula in subsection (6)(d) if the trust—
“(@) isaquaifying trust; and
“(b) isestablished mainly for the benefit of—

“(i) anatural person for whom the settlor has natural
love or affection:

“(il) an organisation or trust with income that is
exempt income under section CW 34 (Charities:
non-business income) or CW 35 (Charities: busi-
ness income); and

“(c) has no settlor who is not a natural person; and
“(d) isnot asuperannuation scheme.

“FIF loss

If the person does not dispose of all the attributing interestsin

the income year, the amount of the FIF loss referred to in

subsection (1)(b) is the lesser of —

“(@) the amount by which the formula FIF income or lossis
less than zero:

“(b) the amount calculated using the formula in subsection

(6)(b).

“FIF income or loss in year of complete disposal

If the person disposes of al the attributing interests in the

income year, the amount of—

“(@ the FIF income referred to in subsection (1)(a) is the
amount by which the formula FIF income or loss under
subsection (6)(a) iS greater than zero:

“(b) the FIF loss referred to in subsection (1)(b) is the amount
by which the formula FIF income or loss under sub-
section (6)(a) is less than zero.

“Formulas

In this section—
“(@ theformula FIF income or loss is the amount calcu-

lated using the formula—
]
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Struck out (unanimous)

0.85 x ((closing value + other proceeds) — (opening
value + costs)) + dividends + carried income — carried
loss:
“(b) theformulareferred to in subsections (2)(b)(i) and (4)(b) iS—
0.05 x commencing value:
“(c) theformulareferred to in subsection (2)(b)(ii) is—
other proceeds + dividends:
“(d) theformulareferred to in subsection (2)(b)(iii) is—

other proceeds — costs + dividends.

“Definition of items in formulas
“(7) Theitems in the formulas are defined in subsections (8) to (15).

“Closing value

“(8) Closing value is the market value at the end of the relevant
income year of the interests—
“(@) that the person is holding at the end of the relevant
income year; and
“(b) to which the person is applying the smoothed market
value method for the relevant income year.

“Other proceeds

“(9) Other proceedsisthetota of all anounts derived during the
relevant income year by the person from holding or disposing
of the interests, other than—

“(@) dividends:

“(b) amounts treated under subpart Fl (Effect of certain
disposals and resulting acquisitions) as being derived
by the person upon the death of the person.

“Opening value
“(10) Opening value is whichever the person chooses of—
“(a) the market value at the end of the income year preced-
ing the relevant income year of the interests—
“(i) held by the person at the end of the income year
preceding the relevant income year; and
“(ii) to which the person applies the smoothed market

value method for the relevant income year:
L ]
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Struck out (unanimous)
I 1

“(b) thetotal of all expenditure that the person incurs before
the relevant income year in acquiring or increasing the
interests to which the person applies the smoothed mar-
ket value method for the relevant income year.

“Costs

“(11) Costs is the total of al expenditure that the person incurs
during the relevant income year in acquiring or increasing the
interests.

“Dividends

“(12) Dividends isthe total of al dividends that the person derives
during the relevant income year from holding or disposing of
the interest. The amounts include foreign withholding tax or
other tax that the person is allowed as a credit under section
LC 1 (Credits in respect of tax paid in country or territory
outside New Zealand).

“Carried income

“(13) Carried income is—

“(@) zero, if the person—

“(i) acquires dl the interests in the relevant income
year:

“(ii) has FIF income in the income year preceding the
relevant income year that is less than or equal to
the FIF income limit for the income year preced-
ing the relevant income year:

“(iii) has FIF loss in the income year preceding the
relevant income year:

“(iv) did not use the smoothed market value method to
calculate FIF income or loss from attributing
interests for the income year preceding the rele-
vant income year:

“(b) the amount by which the person’s FIF income calcu-
lated using the formulain subsection (6)(a) for the income
year preceding the relevant income year is more than
the FIF income limit for the income year preceding the

relevant income year, if subsection (a) does not apply.
L ]
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“Carried loss
“(14) Carried loss is—

“(a)

“(b)

zero, if the person—

“(i) acquires al the interests in the relevant income
year:

“(ii) hasFIF incomein the income year preceding the
relevant income year:

“(ii1) has FIF loss in the income year preceding the
relevant income year that is less than or equal to
the amount calculated using the formula in sub-
section (6)(b) for the income year preceding the
relevant income year:

“(iv) did not use the smoothed market value method to
calculate FIF income or loss from attributing
interests for the income year preceding the rele-
vant income year:

the amount by which the person’s FIF loss calculated

using the formulain subsection (6)(a) for the income year

preceding the relevant income year is more than the

amount calculated using the formula in subsection (6)(h)

for theincome year preceding the relevant income year,

if subsection (a) does not apply.

“Commencing value
“(15) Commencing value is—

“(a)

“(b)

if the person does not have FIF loss in the relevant

income year, the market value at the end of the income

year preceding the relevant income year of the

interests—

“(i) held by the person at the end of the income year
preceding the relevant income year; and

“(ii) to which the person applies the smoothed market
value method for the relevant income year:

if the person has FIF loss in the relevant income year,

whichever the person chooses of—

“(i) the amount given by paragraph (a):

“(ii) thetotal of all expenditure that the person incurs

before the relevant income year in acquiring or
]
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Struck out (unanimous)

1
increasing the interests to which the person
applies the smoothed market value method for
the relevant income year.

“Conversion of foreign currency amounts

“(16) If an amount in aforeign currency is derived from, or incurred

2

on, theinterest during an income year, the person must choose

that—

“(a) each such foreign currency amount in the income year
be converted into New Zealand dollars using the
exchange rate on the day the amount is derived or
incurred; or

“(b) all suchforeign currency amountsin the incomeyear be
converted into New Zealand dollars at the average of
the close of trading spot exchange rates for the fifteenth
day of each month that falls in the income year.

“ Defined in this Act: amount, attributing interest, close of trading spot exchange

rate, dividend, FIF, FIF income, foreign withholding tax, income year, loss,
market value, New Zealand, smoothed market value method, tax”’.

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

[
58

D)

New sections EX 44B and EX 44C inserted
After section EX 44, the following is inserted:

“EX 44B Fair dividend rate method

“(2)

“ Alter native formulas used

If apersonisusing thefair dividend rate method to calculate

FIF income or loss from an attributing interest in a FIF, the

calculation depends on whether the person is a unit trust or

other entity (the unit valuer) that—

“(a) makesinvestments for the benefit of other persons (the
investors); and

“(b) assigns each investor an interest in a proportion of the
net returns from the investments; and
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New (unanimous)

“(2

“(3)

“(4)

|

“(c) determines the value of the investor’s interest for each

of a number of periods (the unit valuation periods)
making up the income year.

“FIF income for person not unit valuer

For a person who is not a unit valuer, the FIF income for an
income year from the attributing interests in FIFs for which
the person uses the fair dividend method is the amount calcu-
lated for the income year using the formula in subsection (4B).

“FIF income for unit valuer

For a person who is a unit valuer, the FIF income for an
income year from the attributing interests in FIFs for which
the person uses the fair dividend method is the total of the
amounts calculated for each unit valuation period in the
income year using the formula in subsection (4F).

“FIF loss

If apersonisusing thefair dividend rate method to calculate
FIF income or loss from an attributing interest in a FIF, the
FIF loss from the attributing interest for an income year is
zero.

“Formula for person other than unit valuer

“(4B) The formula for a person who is not a unit valuer is—

0.05 x opening + quick sale adjustment.

“Definition of items in formula

“(4C) Theitemsin the formula are defined in subsections (4D) and (4E).

“Opening

“(4D) Opening is the total of the market values of the attributing

interests in FIFs—

“(@) for which the person usesthefair dividend rate method,;
and

“(b) that the person holds at the beginning of the income
year.

96

10

15

20

25

30



Taxation (Annual Rates, Savings
Investment, and Miscellaneous Provisions) Part 2 cl 58
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“Quick sale adjustment

“(4E) Quick sale adjustment is—
“(@) zero, if the person in the income year—

“(i) acquiresor increases the attributing interest in no
FIF for consideration:

“(i) disposes of or reduces the attributing interest in
no FIF after an acquisition or increase of the
interest for consideration; or

“(b) if paragraph (a) does not apply, the lesser of—

“(i) the amount (the peak holding adjustment)
determined under subsection (4L):

“(ii) theamount (the quick sale gains) that isthe total
of amounts, for all attributing interests that are
both acquired and sold in the income year, found
for each such interest by taking the total amount
received by the person as holder of the interest
and subtracting the total cost of holding the
interest.

“Formula for unit valuer
“(4F) The formula for a person who is a unit valuer is—
0.05 x opening x period + quick sale adjustment.
year

“Definition of items in formula
“(4G) Theitemsin the formula are defined in subsections (4H) to (4K).

“Opening
“(4H) Opening is the total of the market values of the attributing
interests in FIFs—
“(@) for which the person usesthefair dividend rate method,;
and
“(b) that the person holds at the beginning of unit valuation
period.
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“Period
“(41) Period isthe number of days in the unit valuation period.

“Year
“(4J) Year isthe number of days in the income year.

“Quick sale adjustment

“(4K) Quick sale adjustment is,—
“(@ zero, if the unit valuation period is 1 day; or
“(b) zero, if the person in the unit valuation period—

“(i) acquires or increases the attributing interest in no
FIF for consideration:

“(i) disposes of or reduces the attributing interest in
no FIF after an acquisition or increase of the
interest for consideration, zero; or

“(c) if paragraphs (a) and (b) do not apply, the lesser of—

“(i) the amount (the peak holding adjustment)
determined under subsection (9B):

“(ii) theamount (the quick sale gains) that isthe total
of amounts, for al attributing interests that are
both acquired and sold in the unit valuation
period, found for each such interest by taking the
total amount received by the person as holder of
the interest and subtracting the total cost of hold-
ing the interest.

“Peak holding adjustment for person not unit valuer

“(4L) The peak holding adjustment isthe sum for the income year of
the amounts calculated for each attributing interest acquired
or increased for consideration in the income year using the
formulain subsection (5).

“Formula for person other than unit valuer
“(5) The formulafor a person who is not a unit valuer is—

0.05 x quick sales x average cost.
|
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“(6)

“(8)

“(9)

“Definition of items in formula
The items in the formula are defined in subsections (7) to (9).

“Quick sales
Quick salesis—

“(a

“(b)

“(0)

if the person in the income year does not acquire or

increase the attributing interest in the FIF for considera-

tion or does not dispose of or reduce the attributing
interest in the FIF after such an acquisition or increase,
zero; or

if paragraph (a) does not apply and no share reorganisa-

tion occurs in the income year, the lesser of the follow-

ing, determined in terms of the amount of the attributing
interest in the FIF (the interest size) that the person
holds at atime in the income year:

“(i) thedifference between the interest size that isthe
greatest for the income year and the interest size
at the beginning of the income year:

“(ii) thedifference between the interest size that isthe
greatest for the income year and the interest size
at the end of the income year; or

if paragraph (a) does not apply and a share reorganisation

occurs in the income year, the amount cal culated under

section EX 44C for the income year.

“ Average cost
Average cost is—

“(a)

“(b)

if the person in the income year does not acquire or
increase the attributing interest in the FIF for considera-
tion or does not dispose of or reduce the attributing
interest in the FIF after such an acquisition or increase,
zexo; or
if paragraph (a) does not apply and no share reorganisa-
tion occurs in the income year, the total amount of
expenditure that the person incurs during the income
year in acquiring or increasing the attributing interest in
the FIF divided by the total for the income year of the
|
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New (unanimous)
| |
increase in the attributing interest in the FIF for each
acquisition or increase; or
“(c) if paragraph (a) does not apply and a share reorganisation
occurs in the income year, the amount cal culated under
section EX 44C for the income year.

“Peak holding adjustment for unit valuer

“(9B) The peak holding adjustment is the sum for the unit valuation
period of the amounts calculated for each attributing interest
acquired or increased for consideration in the unit valuation
period using the formula in subsection (10).

“Formula for unit valuer
“(20) The formula for a unit valuer is—
0.05 x quick sales x av cost.

“Definition of items in formula
“(12) The items in the formula are defined in subsections (12) to (16).

“Quick sales
“(15) Quick salesis—
“(a) if the unit valuation period is 1 day, zero; or
“(b) if the person in the unit valuation period does not
acquire or increase the attributing interest in the FIF for
consideration or does not dispose of or reduce the attrib-
uting interest in the FIF after such an acquisition or
increase, zero; or
“(c) if paragraphs (a) and (b) do not apply and no share reor-
ganisation occursin the unit valuation period, the lesser
of the following, determined in terms of the amount of
the attributing interest in the FIF (the inter est size) that
the person holds at a time in the unit valuation period:
“(i) thedifference between the interest size that isthe
greatest for the unit valuation period and the
interest size at the beginning of the unit valuation
period:
“(ii) thedifference between the interest size that isthe
greatest for the unit valuation period and the
| |
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New (unanimous)

|
interest size at the end of the unit valuation
period; or
“(d) if paragraphs (a) and (b) do not apply and a share reor-
ganisation occurs in the unit valuation period, the
amount calculated under section EX 44C for the unit valu-
ation period.

“Av cost

“(16) Av cost is—

“(a) if the person in the unit valuation period does not
acquire or increase the attributing interest in the FIF for
consideration or does not dispose of or reduce the attrib-
uting interest in the FIF after such an acquisition or
increase, zero; or

“(b) if paragraph (a) does not apply and no share reorganisa
tion occursin the unit valuation period, the total amount
of expenditure that the person incurs during the unit
valuation period in acquiring or increasing the attribut-
ing interest in the FIF divided by the total for the unit
valuation period of the increase in the attributing
interest in the FIF for each acquisition or increase; or

“(c) if paragraph (a) does not apply and a share reorganisation
occurs in the unit valuation period, the amount calcu-
lated under section EX 44C for the unit valuation period.

“Conversion of foreign currency amounts

“(17) If anamount in aforeign currency isthe market value of, or is

incurred on, an interest during an income year, the person

must choose that for the income year and each later income

year and for al interests for which the person uses the fair
dividend rate method—

“(a) each foreign currency amount in the income year be
converted into New Zealand dollars using the exchange
rate on the day for which the market value is determined
or on which the amount is incurred; or

“(b) all foreign currency amounts in the income year be
converted into New Zealand dollars at the average of

|
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|
the close of trading spot exchange rates for the 15th day
of each month that falls in the income year.
“ Defined in this Act: amount, attributing interest, close of trading spot exchange

rate, fair dividend rate method, FIF, FIF income, FIF loss, income year, loss,
market value

“EX 44C Fair dividend rate method and cost method:

“(1)

“(2

calculating itemsin formulas for periods affected by
share reorganisations

“Items and formulas

This section provides for the calculation, for an income year

or unit valuation period (the affected period) inwhich ashare

reorganisation occurs, of the following:

“(@) theitem quick sales, for the purposes of the formulasin
sections EX 44B(5) and (10) and EX 45B(2):

“(b) theitem average cost, for the purposes of the formulas
in sections EX 44B(5) and (10) and EX 45B(2) and (7)(h):

“(c) the item change, for the purposes of the formula in
section EX 45B(7)(b).

“Treatment of affected period in which share
reorganisation occurs

For the purposes of calculating the items for an affected
period under this section,—
“(a) the affected period is treated as consisting of periods
(the reorganisation periods) that do not overlap:
“(b) each reorganisation period in the affected period—
“(i) begins with the beginning of the affected period
or a share reorganisation in the affected period;
and
“(i1) ends before the next later event that is a share
reorganisation or the end of the affected period:
“(c) theamount of the attributing interest in the FIF held by
the person at any time (the comparison time) in a
reorganisation period, is treated as corresponding to an
amount (the equivalent interest size) equa to the
amount of the attributing interest in the FIF that the
person would hold at the end of the affected period if,
|
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“(3)

“(4)

“(5)

|
after the comparison time, the person did not increase or
reduce the attributing interest in the FIF except under
share reorganisations occurring in the affected period:
“(d) the amount of an acquisition or increase (the acquired
interest) by the person of the attributing interest in the
FIF, other than under a share reorganisation, is treated
as corresponding to an amount (the equivalent
acquired interest) equa to the difference between—
“(i) the equivalent interest size for the time of the
acquisition or increase; and
“(ii) the amount that would be the equivalent interest
size for the time of the acquisition or increase if
the person were not to have the acquired interest.

“Quick sales

Under this section, the item quick sales for a person and an

affected period is the lesser of the following:

“(a) the difference between the equivalent interest size that
isthe greatest for the affected period and the equivalent
interest size for the beginning of the affected period:

“(b) the difference between the equivalent interest size that
isthe greatest for the affected period and the equivalent
interest size for the end of the affected period.

“ Average cost

Under this section, the item aver age cost for a person and an
affected period is the total amount of expenditure that the
person incurs during the affected period in acquiring or
increasing the attributing interest in the FIF divided by the
total for the affected period of the equivalent acquired interest
for each acquisition or increase.

“Change

Under this section, the item change for a person and an
affected period is the difference between the equivalent
interest size for the beginning of the affected period and the
equivalent interest size for the beginning of the period before
the affected period.

|
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“(6)

(2)

“Conversion of foreign currency amounts

If an amount in a foreign currency is incurred on an interest
during an affected period, the person must use the method for
converting the amount to New Zealand currency chosen under
section EX 44B or EX 45B by the person for the income year of
the affected period.

“ Defined in this Act: amount, attributing interest, FIF, income year’ .

Subsection (1) applies for income years beginning on or after 1
April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

59
D
(2

Section EX 45 repealed
Section EX 45 is repealed.

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

59
D)

|
Deemed rate of return method
In section EX 45(15), the words before paragraph (a) are
replaced by “If an amount is derived from, or incurred on, the
|
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(2)

|
interest in a foreign currency during the income year, the
person must choose, for the year and each later year and for all
interests for which the person uses the deemed rate of return
method,—".

Subsection (1) applies for income years beginning on or after 1
April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.
|

Struck out (unanimous)

60
D

New section EX 45B inserted
Before section EX 46, the following is inserted:

“EX 45B Cost method

“(2)

“FIF income from interest, disposal of interest

If a person is using the cost method to calculate FIF income
or loss from an interest in a FIF, the FIF income or loss from
that interest for the relevant income year is—
“(a) if the person holdstheinterest at the end of the year, the
greater of—
“(i) thetotal of al dividends that the person derives
during the income year from holding the interest,
including foreign withholding tax or other tax

that the person is alowed as a credit under
]
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Struck out (unanimous)

“(2)

“(3)

“(4)

“(59)

1
section LC 1 (Credits in respect of tax paid in
country or territory outside New Zeaand):

“(ii) the amount calculated using the formula in sub-
section (2)(a):

“(b) if the person disposes of the interest in the year, the

amount calculated using the formula in subsection (2)(h).

“Formulas

In subsection (1),—
“(@) thefirst formulais—
0.05 x opening value:
“(b) the second formulais—
0.85 x (disposal proceeds — commencing value).

“Definition of items in formulas
The items in the formula are defined in subsections (4) to (6).

“Opening value
Opening value is—
“(a) zero, if therelevantincomeyear istheyear in which the
person acquired the interest; or
“(b) the total of the following amounts, calculated for each
year, before the relevant income year, in which the
person held the interest:
“(i) expenditure that the person incurs in the year in
acquiring or increasing the interest:
“(ii) the difference between the person’s FIF income
for the income year and the amount given by
subsection (1)(a).

“Disposal proceeds

Disposal proceeds is the total of all amounts that the person
derives during the income year from disposing of the interest.
The amounts include foreign withholding tax or other tax that
the personisallowed asacredit under section LC 1 (Creditsin
respect of tax paid in country or territory outside New
Zealand).
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Struck out (unanimous)

“(6)

‘)

“Commencing value

Commencing value is—
“(@) zero, if therelevantincome year isthe year in which the
person acquired the interest; or
“(b) the total of the following amounts for the interest dis-
posed of, calculated for each year, before the relevant
income year, in which the person held the interest:
“(i) expenditure that the person incurs in the year in
acquiring or increasing the interest:
“(ii) the difference between the person’s FIF income
for the income year and the amount given by
subsection (1)(a)(i).

“Conversion of foreign currency amounts

If an amount in aforeign currency isderived from, or incurred

on, the interest during the year, the person must choose that—

“(a) each such foreign currency amount in the income year
be converted into New Zealand dollars using the
exchange rate on the day the amount is derived or
incurred; or

“(b) all suchforeign currency amountsin theincome year be
converted into New Zealand dollars at the average of
the close of trading spot exchange rates for the 15th day
of each month that fallsin the year.

“ Defined in this Act: amount, calculation method, close of trading spot exchange

rate, dividend, FIF, FIF income, foreign withholding tax, income year, loss, New
Zealand, tax .

(2) Ssubsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
L ]
New (unanimous)
| |
60 New section EX 45B inserted
Before section EX 46, the following is inserted:

D
|
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New (unanimous)

“EX 45B Cost method

“(1)

“(2)

“(3)

“(4)

“FIF income from interest, disposal of interest

If aperson isusing the cost method to calculate FIF income

or loss from an attributing interest in a FIF,—

“(@) the FIF income from that interest for the relevant
income year isthe greater of zero and the amount cal cu-
lated using the formula in subsection (2):

“(b) the FIF loss from that interest for the relevant income
year is zero.

“Formula
The formula referred to in subsection (1) iS—
0.05 x (opening value + (quick sales x average cost)).

“Definition of items in formulas
The items in the formula are defined in subsections (4) to (6).

“Opening value
Opening value is—
“(@) zero, if therelevantincome year isthe year in which the
person acquires the interest; or
“(ab) the amount of an independent valuation of the market
value of the interest at the beginning of the relevant
income year, if the person holds the interest at the
beginning of the relevant income year and—
“(i) theinterest was not an attributing interest for the
income year before the relevant income year:
“(ii) the person has used the cost method for the
interest for a period of 4 or more income years
ending before the relevant income year and has
not applied this paragraph to the interest for any
of those income years; or
“(b) the amount calculated using the formula in subsection
(7)), if the person’s attributing interest (the current
opening interest) at the beginning of the relevant
income year is the same as the person’s attributing
|
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New (unanimous)

“(59)

“(6)

“(c)

“(d)

|
interest (the preceding opening interest) at the begin-
ning of the income year before the relevant income
year; or
the amount calculated using the formula in subsection
(7)(b), if the person’s current opening interest is more
than the preceding opening interest; or
the amount calculated using the formula in subsection
(7)), if the person’ s current opening interest islessthan
the preceding opening interest.

“Quick sales
Quick salesis—

“(a)

“(b)

“(0)

if the person in the relevant income year does not

acquire or increase the attributing interest in the FIF for

consideration or does not dispose of or reduce the attrib-
uting interest in the FIF after such an acquisition or
increase, zero; or

if paragraph (a) does not apply and no share reorganisa-

tion occursin the relevant income year, the lesser of the

following, determined in terms of the amount of the
attributing interest in the FIF (the inter est size) that the
person holds at a time in the relevant income year:

“(i) thedifference between the interest sizethat isthe
greatest for the income year and the interest size
at the beginning of the income year:

“(ii) thedifference between the interest size that isthe
greatest for the income year and the interest size
at the end of the income year; or

if paragraph (a) does not apply and a share reorganisation

occurs in the income year, the amount calculated under

section EX 44C for the income year.

“ Average cost

“(a

Average cost is—

if the person in the relevant income year does not
acquire or increase the attributing interest in the FIF for
|

109

10

15

20

25

30



Taxation (Annual Rates, Savings

Part 2 cl 60 Investment, and Miscellaneous Provisions)

New (unanimous)

‘™

“(8)

“(9)

|
consideration or does not dispose of or reduce the attrib-
uting interest in the FIF after such an acquisition or
increase, zero; or
“(b) if paragraph (a) does not apply and no share reorganisa
tion occursin the relevant income year, the total amount
of expenditure that the person incurs during the relevant
income year in acquiring or increasing the attributing
interest in the FIF divided by the total for the relevant
income year of each increase in the attributing interest
in the FIF for each acquisition or increase; or
“(c) if paragraph (a) does not apply and a share reorganisation
occurs in the relevant income year, the amount calcu-
lated under section EX 44C for the relevant income year.

“Formulas for opening value
In subsection (4),—
“(@) thefirst formulais—
preceding + FIF income:
“(b) the second formulais—
preceding + FIF income + (change x average cost):
“(c) thethird formulais—
opening interest
preceding interest

x (preceding + FIF income).

“Definition of items in formulas
The items in the formulas are defined in subsections (9) to (14).

“Preceding

Preceding isthe opening value for the income year before the
relevant income year.

“FIF income

“(10) FIF income is the FIF income under subsection (1) for the

attributing interest for the income year before the relevant
income year.
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New (unanimous)

“Change
“(11) Change is,—

“(a

“(b)

if no share reorganisation occurs in the income year
before the relevant income year, the difference between
the person’s attributing interest at the beginning of the
relevant income year and the person’s attributing
interest at the beginning of the income year before the
relevant income year:

if a share reorganisation occurs in the income year
before the relevant income year, the amount calcul ated
under section EX 44C for the income year before the rele-
vant income year.

“ Average cost
“(12) Average cost is—

“(a)

“(b)

“(c)

if the person in the income year before the relevant
income year does not acquire or increase the attributing
interest in the FIF for consideration or does not dispose
of or reduce the attributing interest in the FIF after such
an acquisition or increase, zero; or

if paragraph (a) does not apply and no share reorganisa-
tion occurs in the income year before the relevant
income year, the total amount of expenditure that the
person incurs during the income year before the rele-
vant income year in acquiring or increasing the attribut-
ing interest in the FIF divided by the total for the
income year of the increase in the attributing interest in
the FIF for each acquisition or increase; or

if paragraph (a) does not apply and a share reorganisation
occurs in the income year before the relevant income
year, the amount calculated under section EX 44C for the
income year before the relevant income year.

“Opening interest
“(13) Opening interest is the amount of the attributing interest at
the beginning of the relevant income year.
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New (unanimous)

(2)

“Preceding interest

“(14) Preceding interest isthe amount of the attributing interest at
the beginning of the income year before the relevant income

year.

“Conversion of foreign currency amounts

“(15) If an amount in aforeign currency isthe market value of, or is
incurred on, an interest during an income year, the person
must choose that for the income year and each later income
year and for all interests for which the person uses the cost
method—

“(a

“(b)

each foreign currency amount in the income year be
converted into New Zealand dollars using the exchange
rate on the day for which the market valueis determined
or on which the amount is incurred; or

all foreign currency amounts in the income year be
converted into New Zealand dollars at the average of
the close of trading spot exchange rates for the 15th day
of each month that falls in the income year.

“ Defined in this Act: amount, calculation method, close of trading spot exchange
rate, divideng, FIF, FIF income, foreign withholding tax, income year, loss, New
Zedland, tax .

Subsection (1) applies for income years beginning on or after 1

April 2007—

@
(b)

beginning with 1 April 2007 for a person who does not

make an election under paragraph (b); or

beginning with 1 October 2007 for a person that is a

company, group investment fund, or superannuation

fund that intends to be a portfolio investment entity and

chooses to delay the application to the person of

changes made by this Act to therulesrelating to FIFs by

giving a notice to the Commissioner—

(i) before 1 April 2007, if the person exists before
that date; or

(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.
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61
L

Additional FIF income or loss if CFC owns FIF
Section EX 46(4)(c) is replaced by the following:

“(c) apply the FIF loss ring-fencing rules in section DN 9
(Ring-fencing cap on deduction: branch equivalent
method) as if the person directly held the attributing
interest.”

Struck out (unanimous)

2

1
Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

(2)

|
Subsection (1) applies for income years beginning on or after 1
April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

62
D

New section EX 46B inserted
After section EX 46, the following is inserted:
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Struck out (unanimous)

“EX 46B Additional FIF income or lossif grey list company

“(1)

“(2)

“(3)

owns FIF
“ Application of this section
This section applies if—
“(d) a person has a direct income interest in a grey list
company for an accounting period; and
“(b) theincome interest is—
“(i) not excluded from being an attributing interest by
the application of section EX 33(1)(b); and
“(ii) excluded from being an attributing interest by the
application of section EX 33(1)(c); and
“(c) the grey list company has investments in persons that
are neither of the following:
“(i) resident in New Zealand:
“(ii) resident in a grey list country and controlled by
the grey list company; and
“(d) thetotal value of the investmentsis more than 5% of the
total value of the grey list company’s assets; and
“(e) the grey list company would have FIF income or loss
for the period if—
“(i) the grey list company were resident in New
Zedland; and
“(ii) the grey list company’s rights were not excluded
from being an attributing interest by sections EX
32 and EX 33.

“Calculation of FIF income or loss

The person has FIF income or loss, for the income year in
which the period ends, calculated using the formula—

income interest x company’s FIF income or |oss.

“Definition of items in formulas

In the formula—

“(@) incomeinterest isthe person’sdirectincomeinterestin
the grey list company for the period:

“(b) company’s FIF income or loss is the FIF income or
loss that the grey list company would have relating to
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Struck out (unanimous)

“(4)

(2)

63
D

)
“(1)

©)
(4)

1
the persons referred to in subsection (1)(c) for the period
if—

“(i) the grey list company were resident in New
Zealand; and

“(ii) thegrey list company’s rights were not excluded
from being an attributing interest by sections EX
32 and EX 33.

“ Application of FIF rules to choice of method

The person must—

“(@) choose, under sections EX 38 to EX 41, the calculation
method for calculating the grey list company’s FIF
income or loss; and

“(b) otherwise apply the calculation rulesin sections EX 38
to EX 47 as if the person directly held the attributing
interest.

“ Defined in this Act: accounting period, attributing interest, CFC, FIF income, grey
list company, income interest, income year, loss .

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

Codes: compar ative value and deemed rate methods
The heading for section EX 47 is replaced by “ Codes: mar -
ket value method, smoothed market value method, and
cost method” .

Section EX 47(1), other than the heading, is replaced by the
following:

This section appliesif a person holding an attributing interest
in aFIF calculates the FIF income or loss from the interest for
a period using—

“(@) the market value method:

“(b) the smoothed market value method:

“(c) the cost method.”

In section EX 47(2), “The person” is replaced by “If the
person is not using the market value method, the person”.

In section EX 47, in the list of defined terms,—
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Struck out (unanimous)

1
(@ ‘“comparative value method” and “deemed rate of
return method” are omitted:
(b) ‘““cost method’, “market value method”, and
“smoothed market value method” are inserted.

(5) Subsections (1), (2), (3), and (4) apply for income years and port-
folio entity periods beginning on or after 1 April 2007.

L ]

New (unanimous)

| |

63 Codes: comparative value and deemed rate methods

(1) The heading to section EX 47 is replaced by “Codes. com-
parative value method, deemed rate of return method, fair
dividend rate method, and cost method” .

(2) Section EX 47(1), other than the heading, is replaced by the
following:

“(1) Thissection appliesif a person holding an attributing interest
in aFIF calculates the FIF income or loss from the interest for
a period using—
“(a) the comparative value method:
“(b) the deemed rate of return method:
“(c) thefair dividend rate method:
“(d) the cost method.”

(3) Insection EX 47, in the list of defined terms, *“ cost method”
and “fair dividend rate method” are inserted.

(4) Subsections (1) and (2) apply for income years beginning on or

after 1 April 2007—

(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or

(b) beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before

that date; or
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New (unanimous)

|

(i) within 1 month of the day on which the person

comes into existence, if the person comes into

existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

(1)
)

65
)
(2

66
D)

(2)

3)

Section EX 48 repealed
Section EX 48 is repealed.

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

Section EX 49 repealed
Section EX 49 is repealed.

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

Limits on changes of methods

In section EX 50(2), paragraphs (c) to (e) are replaced by the

following:

“(c) inthe case of the market value method or the smoothed
market value method, it is impossible to find out the
end-of-year market value of the interest:

“(d) in the case of the cost method, if it was the default
method under section EX 41, it ceases to be the default
method.”

In section EX 50, in the list of defined terms,—

(@ ‘“comparative value method” and “deemed rate of
return method” are omitted:

(b) ‘““cost method’, “market value method”, and
“smoothed market value method” are inserted.

Subsections (1) and (2) apply for income years and portfolio
entity periods beginning on or after 1 April 2007.
]
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New (unanimous)

66
D

(2)

“(8)

3)

(4)

Limits on changes of method

In section EX 50(2), after paragraph (€), the following is

added:

“(f) inthe case of the fair dividend rate method, it isimpos-
sible to find out the start-of-year market value of the
interest except by an independent valuation:

“(g) in the case of the cost method, if it was the default
method under section EX 41(2)(a), it ceases to be the
default method.”

After section EX 50(7), the following is added:

“Repeated changes between fair dividend rate method and
compar ative value method

A person may change more than once from the fair dividend
rate method to the comparative value method and from the
comparative value method to the fair dividend rate method if
the person is a natural person or the trustee of atrust that—

“(@ isaquaifying trust; and

“(b) isestablished mainly for the benefit of—

“(i) anatura person for whom the settlor has natural
love or affection:

“(if) an organisation or trust with income that is
exempt income under section CW 34 (Charities:
non-business income) or CW 35 (Charities: busi-
ness income); and

“(c) has no settlor who is not a natural person; and
“(d) isnot asuperannuation scheme.”

In section EX 50, in the list of defined terms, *“ cost method”,
“exempt income”, “fair dividend rate method”, *qualifying
trust”, “settlor”, * superannuation scheme”, and “trustee” are
inserted.

Subsections (1) and (2) apply for income years beginning on or
after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b) beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
|
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New (unanimous)

|
chooses to delay the application to the person of
changes made by thisAct to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

67
D

2

“(3)

1

Consequences of changesin method

In section EX 51(1), paragraphs (a) and (b) are replaced by the

following:

“(@ from 1 of the 3 cost-based calculation methods (the
market value method, the smoothed market value
method, or the cost method) to either of the look-
through calculation methods (the accounting profits
method and the branch equivalent method):

“(b) from either of the look-through calculation methods to
1 of the 3 cost-based calculation methods.”

Section EX 51(3) and (4) are replaced by the following:

“ Changes from market value method or smoothed market
value method to cost method

If a person holding an attributing interest in a FIF changes
from either of the market value method and the smoothed
market value method to the cost method for calculating the

FIF income or loss from the interest, the person is treated as

having—

“(a) disposed of the interest to an unrelated person immedi-
ately before the start of the first income year to which
the new method applies; and

“(b) reacquired the interest immediately after the start of the
income year; and

]
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Struck out (unanimous)

“(4)

3)

(4)

1
“(c) received for the disposal and paid for the reacquisition
an amount equal to the market value of the interest at

the time of the disposal.

“Changes from cost method to market value method or
smoothed market value method

If a person holding an attributing interest in a FIF changes
from the cost method to either of the market value method and
the smoothed market value method for calculating the FIF
income or loss from the interest, the person is treated as
having—

“(a) disposed of the interest to an unrelated person immedi-
ately before the start of the first income year to which
the new method applies; and

“(b) reacquired the interest immediately after the start of the
income year; and

“(c) received for the disposal and paid for the reacquisition
an amount equal to what would have been the interest’s
opening value under section EX 45B if the person had
applied the cost method for the income year.”

In section EX 51, in the list of defined terms,—

(@ ‘“comparative value method” and “deemed rate of
return method” are omitted:

(b) ‘““cost method’, “market value method”, and
“smoothed market value method” are inserted.

Subsections (1), (2), and (3) apply for income years and portfolio
entity periods beginning on or after 1 April 2007.
]

New (unanimous)

67
)

|

Consequences of changesin method

In section EX 51(1), paragraphs (a) and (b) are replaced by the

following:

“(@ from 1 of the 4 cost-based calculation methods (the
comparative value method, or the deemed rate of return
method, or the fair dividend rate method, or the cost

|
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New (unanimous)

(2)

“(3)

“(4)

|
method) to either of the look-through calcul ation meth-
ods (the accounting profits method or the branch
equivalent method):

“(b) from either of the look-through calculation methods to
1 of the 4 cost-based calculation methods.”

Section EX 51(3) and (4) are replaced by the following:

“Changes from compar ative value method or fair dividend
rate method to cost method or deemed rate of return
method

If a person holding an attributing interest in a FIF changes

from either of the comparative value method and the fair

dividend rate method to either of the cost method and the

deemed rate of return method for calculating the FIF income

or loss from the interest, the person is treated as having—

“(@) disposed of the interest to an unrelated person immedi-
ately before the start of the first income year to which
the new method applies; and

“(b) reacquired the interest immediately after the start of the
income year; and

“(c) received for the disposal and paid for the reacquisition
an amount equal to the market value of the interest at
the time of the disposal.

“Changes from cost method or deemed rate of return
method to compar ative value method or fair dividend rate
method

If a person holding an attributing interest in a FIF changes
from either of the cost method and the deemed rate of return
method to either of the comparative value method and the fair
dividend rate method for calculating the FIF income or loss
from the interest, the person is treated as having—

“(a) disposed of the interest to an unrelated person immedi-
ately before the start of the first income year to which
the new method applies; and

“(b) reacquired the interest immediately after the start of the
income year; and

“(c) received for the disposal and paid for the reacquisition
an amount equal to,—

|
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New (unanimous)
| |
“(i) if the person changes from the cost method, what
would have been the interest’s opening value
under section EX 45B if the person had applied the
cost method for the income year; or
“(ii) if the person changes from the deemed rate of
return method, the interest’s closing book value
under section EX 45(7) for the preceding income
year; or”.
(3) Insection EX 51, in the list of defined terms, *“ cost method”
and “fair dividend rate method” are inserted.

(4) Subsections (1) and (2) apply for income years beginning on or
after 1 April 2007—
(& beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to the rulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)
I 1

68 New section EX 51B inserted
(1) After section EX 51, the following is inserted:

“EX 51B Person using compar ative value method or deemed
rate of return method before 1 April 2007

“ Application of this section
“(1) This section applies if—
“(a) aperson has on both 31 March 2007 and 1 April 2007
an attributing interest in a FIF; and
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Struck out (unanimous)

“(2

1
“(b) for the period ending on 31 March 2007, the person
calculated the person’s FIF income or loss from the
interest using the method known as the comparative
value method or the method known as the deemed rate
of return method; and
“(c) for the period beginning on 1 April 2007, the person
calculates the person’s FIF income or loss from the
interest using the market value method, the smoothed
market value method, or the cost method.

“Opening value equal to closing value under former
method

The opening value for the interest under the calculation
method for the period beginning on 1 April 2007 is equal to
the closing value for the interest under the cal culation method
that the person used for the period ending on 31 March 2007.
““ Defined in this Act: cost method, direct income interest, FIF, FIF income, income

interest, incorne year, loss, market value, market value method, smoothed market
value method .

(2) Ssubsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
69 Migration of persons holding FIF interests
(1) Section EX 52(1)(c) is replaced by the following:
“(c) for the period before the change of residence, calcul ates
FIF income or loss from the interest using—
“(i) the market value method:
“(ii) the smoothed market value method:
“(iii) the cost method.”
(2) Section EX 52(3)(c) is replaced by the following:
“(c) for the period after the change of residence or status,
calculates FIF income or loss from the interest using—
“(i) the market value method:
“(ii) the smoothed market value method:
“(iii) the cost method.”
(3 Insection EX 52(4),—
L ]
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Struck out (unanimous)

1
(& inparagraph (a), “residence” isreplaced by “residence
or status’:
(b) in paragraph (b), “when not resident in New Zealand”
is replaced by “when the person is a transitional resi-
dent or not a New Zealand resident”.

(4) In section EX 52(5)(c), “deemed rate of return method” is
replaced by “branch equivalent method”.
(5) Insection EX 52, in the list of defined terms,—
(@ ‘“comparative value method” and “deemed rate of
return method” are omitted:
(b) ‘““cost method’, “market value method”, and
“smoothed market value method” are inserted.
(6) Subsection (3) applies for the 2005-06 and later income years.
(7)  Subsections (1), (2), and (5) apply for income years and portfolio
entity periods beginning on or after 1 April 2007.
L ]
New (unanimous)
|
69 Migration of persons holding FIF interests
(1) Section EX 52(1)(c) is replaced by the following:
“(c) for the period before the change of residence, calculates
FIF income or loss from the interest using—
“(i) the comparative value method:
“(ii) the deemed rate of return method:
“(iii) the fair dividend rate method:
“(iv) the cost method.”
(3) Section EX 52(3)(c) is replaced by the following:
“(c) for the period after the change of residence or status,
calculates FIF income or loss from the interest using—
“(i) the comparative value method:
“(ii) the deemed rate of return method:
“(iii) the fair dividend rate method:
“(iv) the cost method.”
(4) Insection EX 52(4),—

(@ inparagraph (), “residence” isreplaced by “residence
or status”:
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New (unanimous)

()
(6)
(")
(8)
(9)

|
(b) in paragraph (b), “when not resident in New Zealand”
is replaced by “when the person is a transitional resi-

dent or not a New Zealand resident” .

In section EX 52(5)(c), “deemed rate of return method” is
replaced by “branch equivalent method” .

In section EX 52, in the list of defined terms, ‘branch
equivalent method” is inserted.

In section EX 52, in the list of defined terms, * cost method”
and “fair dividend rate method” are inserted.

Subsections (2), (4), (5), and (6) apply for the 2005-06 and later
income years.

Subsections (1) and (3) apply for income years beginning on or
after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b) beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

70
D)

Changes in application of FIF exemptions

In section EX 53(1),—

(@ “Subsections (2) and (3)” is replaced by * Subsections
(2 to (4)":

(b) in paragraph (b)(ii),—
(i) “or (db)” isinserted after “CQ 5(1)(d)”:
(i)  “or (db)” isinserted after “DN 6(1)(d)”.
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Struck out (unanimous)

| 1

(2) Insection EX 53(2), in the words before paragraph (a), “the
comparative value method or deemed rate of return method”
is replaced by “the market value method, the smoothed mar-
ket value method, or the cost method”.

(3 In section EX 53(3), “deemed rate of return method” is
replaced by *“ branch equivalent method” .

(4) Insection EX 53(5), “Subsections (2) to (4)” is replaced by
“ Subsections (6) to (8)”.

(5) Insection EX 53(6), in the words before paragraph (a), “the
comparative value method or the deemed rate of return
method” is replaced by “the market value method, the
smoothed market value method, or the cost method”.

(6) In section EX 53(6)(b), “repurchased” is replaced by
“reacquired”.

(7) In section EX 53(7), “deemed rate of return method” is
replaced by “branch equivalent method” .

(8) Insection EX 53, in the list of defined terms,—

(& “comparative value method” and “deemed rate of
return method” are omitted:

(b) “branch equivalent method”, *cost method”, * market
value method”, and “ smoothed market value method”
are inserted.

(9) Subsections (3), (4), (6), and (7) apply for the 2005-06 and later
income years.

(10) Subsections (1), (2), (5), and (8) apply for income years and port-
folio entity periods beginning on or after 1 April 2007.

L ]

New (unanimous)

|

70 Changesin application of FIF exemptions

(1) Insection EX 53(1),—

(@ “Subsections (2) and (3)” is replaced by * Subsections
(2)to ()"

(b) in paragraph (b)(ii),—
(i) “or(db)” isinserted after “CQ 5(1)(d)”:
(i) “or (db)” isinserted after “DN 6(1)(d)”.

126

5

10

15

20

25

30



Taxation (Annual Rates, Savings
Investment, and Miscellaneous Provisions) Part 2 cl 70

New (unanimous)

(2)

()
(4)

()

(6)
()
(8)

9)

(10)

|
In section EX 53(2), in the words before paragraph (a), “the
comparative value method or deemed rate of return method”
is replaced by *“the comparative value method, the deemed
rate of return method, the fair dividend rate method, or the
cost method” .

In section EX 53(3), “deemed rate of return method” is
replaced by “branch equivalent method” .

In section EX 53(5),—
(@ “Subsections(2)to(4)” isreplaced by “ Subsections (6)
to (8)”:
(b)  in paragraph (b)(ii),—
(i) “or(db)’ isinserted after “CQ 5(1)(d)”:
(i)  “or (db)” isinserted after “DN 6(1)(d)”.
In section EX 53(6), in the words before paragraph (a), “the
comparative value method or the deemed rate of return
method” is replaced by “the comparative value method, the
deemed rate of return method, the fair dividend rate method,
or the cost method”.

In section EX 53(6)(b), ““repurchased” is replaced by
“reacquired”.

In section EX 53(7), “deemed rate of return method” is
replaced by “branch equivalent method” .

In section EX 53, in the list of defined terms, *“branch
equivalent method”, *“cost method”, and “fair dividend rate
method” are inserted.

Subsections (1)(a), (3), (4)(a), (6), and (7) apply for the 2005-06 and
later income years.

Subsections (1)(b), (2), (4)(b), and (5) apply for income years
beginning on or after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFsby
giving a notice to the Commissioner—
|

127

10

15

20

25

30

35



Taxation (Annual Rates, Savings

Part 2 cl 70 Investment, and Miscellaneous Provisions)

New (unanimous)

|
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

71
D

New section EX 54B inserted
After section EX 54, the following is inserted:

“EX 54B FIF rulesfirst applying to interest on 1 April 2007

“(1)

“(2

“(3)

“ Application of this section

This section applies if—

“(a) aperson has on both 31 March 2007 and 1 April 2007
rightsin a FIF; and

“(b) for the period ending on 31 March 2007, the person did
not derive FIF income or loss from the rights; and

“(c) for the period beginning on 1 April 2007, the rights are
an attributing interest.

“ Revenue account property

If the interest is revenue account property of the person, the

person is treated as having—

“(a) disposed of the interest to an unrelated person immedi-
ately before 1 April 2007; and

“(b) reacquired the interest at the start of 1 April 2007; and

“(c) received for the disposal and paid for the reacquisition
an amount equal to the cost of the interest at the time of
the disposal.

“Not revenue account property

If the interest is not revenue account property of the person,

the person is treated as having—

“(a) disposed of the interest to an unrelated person immedi-
ately before 1 April 2007; and

“(b) reacquired the interest at the start of 1 April 2007; and
]
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Struck out (unanimous)

1
“(c) received for the disposal and paid for the reacquisition
an amount equal to—
“(i) the market value of the interest at the time of the
disposal, if subparagraph (ii) does not apply; or
“(ii) the cost incurred in acquiring the interest, if the
person is a natural person and the cost of the
interest is greater than the market value of the
interest at the time of the disposal.

“ Defined in this Act: deduction, direct ingpme interest, FIF, FIF income, income
interest, income year, loss, market value .

(2) Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
L ]
New (unanimous)
[
71  New section EX 54B inserted
(1) After section EX 54, the following is inserted:

“EX 54B FIF rulesfirst applying to interest for income year

“(1)

beginning on or after 1 April 2007
“ Application of this section
This section applies if—
“(a) aperson hasrightsin a FIF—
“(i) ontheday (the preceding day) before an income
year; and
“(ii) onthe day (the application day) that begins the
income year; and
“(b) for the period ending on the preceding day,—
“(i) therights are not an attributing interest:
“(ii) therights are an attributing interest for which the
person does not have FIF income or loss; and
“(c) for the period beginning on the application day, the
rights are an attributing interest for which the person
has FIF income or loss.
|
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New (unanimous)

“Disposal and acquisition
“(2) The person is treated as having—

“(a) disposed of the interest to an unrelated person immedi-
ately before the application day; and

“(b) reacquiredtheinterest at the start of the application day;
and

“(c) received for the disposal and paid for the reacquisition
an amount equal to the market value of the interest at
the time of the disposal.

“Payment of tax liability arising from transition

“(3) A person who applies the FIF rules to rights in a FIF for the
first time in an income year and is liable to pay an amount of
income tax (the tax amount) because of the disposa and
acquisition referred to in subsection (2—

“(a) may satisfy the liability by making payments to the

Commissioner of at least—

“(i) one third of the tax amount, in the income year
following the income year in which the disposal
is treated as occurring; and

“(ii) onehalf of the balance of the tax amount remain-
ing owing after the payments made under para-
graph (a), in the second income year following the
income year in which the disposal is treated as
occurring; and

“(iii) the balance of the tax amount remaining owing
after the payments made under subparagraphs (i) and
(i), in the third income year following the income
year in which the disposal istreated as occurring:

“(b) isnotliableto pay any penalty or interest for which the
entity would otherwise be liable for an inaccuracy in an
estimate, or shortfall in the payment, of provisional tax
to the extent that the inaccuracy or shortfall arises
because of the disposal.

" Defined in this Act: attributing interest, FIF, FIF income, income year, loss,
portfolio calculation period, revenue account property .

(2) Ssubsection (1) applies for income years beginning on or after 1
April 2007—
|
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New (unanimous)

|
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Struck out (unanimous)

72
D

(2)
3)

(4)

()

M easur ement of cost

In section EX 56(1)(a),—

(@ “or(db)’ isinserted after “CQ 5(1)(d)”:

(b) “or(db)” isinserted after “DN 6(1)(d)”:

(c) ‘“arises); and” isreplaced by “arises):”:

In section EX 56(1)(b), “method; and” is replaced by
“method:”.

In section EX 56(1), paragraphs (b) and (c) are replaced by the
following:

“(b) the market value method:

“(c) the smoothed market value method:

“(d) the cost method.”

In section EX 56, in the list of defined terms,—

(@ ‘“comparative value method” and “deemed rate of
return method” are omitted:

(b) ‘““cost method’, “market value method”, and
“smoothed market value method” are inserted.

Subsections (1)(c) and (2) apply for the 2005-06 and later income

years.
]
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Struck out (unanimous)

(6)

1
Subsections (1)(a) and (h), (3), and (4) apply for income years and
portfolio entity periods beginning on or after 1 April 2007.

New (unanimous)

72
D)

(2)
3)

(4)

“(2)

M easur ement of cost

In section EX 56(1)(a),—

(@ “or(db)’ isinserted after “CQ 5(1)(d)”:

(b) “or (db)” isinserted after “DN 6(1)(d)”:

(c) ‘“arises); and” isreplaced by “arises):”.

In section EX 56(1)(b), “method; and” is replaced by
“method:”.

In section EX 56(1), after paragraph (c), the following is
added:

“(d) thefair dividend rate method:

“(e) the cost method.”

Section EX 56(2) is replaced by the following:
“Cost flow using average cost

The cost of an attributing interest in a FIF acquired by a
person in an income year is treated as being the amount
calculated using the formula—
total cost
number of interests.

“Definition of items in formula

“(2B) In the formula,—

()
(6)

“(a) total cost isthe total cost of all attributing interests in
the FIF, of the same class as the attributing interest,
acquired by the person in the income year:

“(b) number of interests is the number of the attributing
interests referred to in paragraph (a).”

In section EX 56, in the list of defined terms, * cost method”
and “fair dividend rate method” are inserted.

Subsections (1)(c) and (2) apply for the 2005-06 and later income
years.
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(7)  Subsections (1)(a) and (b), (3), and (4) apply for income years
beginning on or after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an €lection under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.
|
Struck out (unanimous)
1 1
73  Non-market transactionsin FIF interests
(1) In section EX 59, “the comparative value method or the
deemed rate of return method” is replaced by “the market
value method, the smoothed market value method, or the cost
method” .
(2) Insection EX 59, in the list of defined terms,—
(@ “comparative value method” and “deemed rate of
return method” are omitted:
(b) ‘“‘cost method”, “market value method”, and
“smoothed market value method” are inserted.
(3) Subsections (1) and (2) apply for income years and portfolio

entity periods beginning on or after 1 April 2007.
]
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New (unanimous)

73
D

(2)
©)

|
Non-market transactionsin FIF interests
In section EX 59, “the comparative vaue method or the
deemed rate of return method” is replaced by “the compara-
tive value method, the deemed rate of return method, the fair
dividend rate method, or the cost method” .

In section EX 59, in the list of defined terms, * cost method”
and “fair dividend rate method” are inserted.

Subsection (1) applies for income years beginning on or after 1
April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

74
)

2)

134

Meaning of life insurance
Section EY 8(3)(b) is replaced by the following:

“(b) all the benefits referred to in paragraph (a) are—
“(i) payableif thedeathiscaused by aspecified cause
named in the policy; or
“(ii) payable incidentally to the provision of accident
or medical benefits, if the death is caused by a
specified cause named in the policy.”

Subsection (1) applies for a person for the 2005-06 and later

income years, unless the person—

(@ takes a tax position in a return for an income year
provided to the Commissioner before 16 May 2006 that
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relies on the law that would apply if subsection (1) did not
come into force; and

(b) failsto choose, in anotice of proposed adjustment or a
response notice, to apply subsection (1).

(3)  If subsection (1) does not apply for a person for an income year
because of subsection (2), the law that would apply if sub-
section (1) did not come into force applies for the person for
the income year.

75 Section EZ 7 repealed

(1) Section EZ 7 isrepealed.

Struck out (unanimous)

| 1

(2)  Ssubsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

L ]

New (unanimous)

| |

(2) subsection (1) applies for income years beginning on or after 1
April 2007—

(@  beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by thisAct to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

|

76  Depreciation: partial income-producing use

(1) After section FB 7(7), the following is inserted:
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“(8)

“(9)

Subsection (9) applies when—

“(@) aperson hasan amount of depreciation loss for an item
of depreciable property arising under section EE 41(2);
and

“(b) intheincome year in which the depreciation |oss arises,
the person starts to use the item, or to have it available
for use, for the purpose of deriving assessable income
or carrying on a business for the purpose of deriving
assessable income; and

“(c) atatimeduring theincomeyear, theitemispartly used,
or is partly available for use, by the person—

“(i) in deriving assessable income or carrying on a
business for the purpose of deriving assessable
income; or

“(ii) inaway that is subject to fringe benefit tax; and

“(d) the item is not a motor vehicle to which subpart DE
applies.

The deduction the person has for the amount of depreciation

loss is calculated using the formula—

qualifying use days
al days.

disposal depreciation loss %

“(10) In the formula,—

“(@) disposal depreciation lossisthe amount resulting from
a calculation made for the item under section EE 41(2):

“(b) qualifying use days means the number of days in the
income year on which the person owns the item and
uses it, or has it available for use, for a use that fals
within subsection (8)(c)(i) or (ii):

“(c) all days means the number of days in the income year
on which the person owns the item and uses it or has it
available for use, for any purpose.

“(11) Despite subsection (8), a unit of measurement other than days,

(2)

77
D)

136

whether relating to time, distance, or anything else, is to be
used in the formula if it achieves a more appropriate
apportionment.”

Subsection (1) applies for the 2006-07 and later income years.

Amounts derived by non-residents from renting films
After section FC 21(3), the following is inserted:
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“(3B) If the non-resident person isrequired under an agreement with

)
“(4)

3)

another non-resident (per son A) to pay to person A an amount
that is afilm rent, or aroyalty, commission, or arises from an
amount derived by the non-resident person from activities
described in subsection (1), the amount paid to person A is
exempt income of person A.”

Section FC 21(4) is replaced by the following:

This section does not apply if the amounts derived by the non-
resident person from activities described in subsection (1) are
an insignificant proportion of the total amounts derived by
them from any business.”

Subsection (1) applies for the 2005-06 and later income years.

New (unanimous)

778
D)

(2)

3)

(4)

77C
D)
|

|
General requirements for being transitional resident
In section FC 23(a), “has a permanent place of abode” is
replaced by “isresident”.
Section FC 23(b) is replaced by the following:

“(b) for acontinuous period (the non-residence period) of
at least 10 years ending immediately before the person
satisfies the requirements of section OE 1(1) or (2)
(Determination of residence of person other than com-
pany) for becoming resident in New Zealand, the
person—

“(i) did not satisfy the requirements of section OE
1(1) or (2) for being resident in New Zealand:
“(ii) was not resident in New Zealand; and”.

In section FC 23(c), “period.” is replaced by “period; and”

and the following is added:

“(d) the person has not ceased to be a transitional resident
after the end of the non-residence period.”

Subsections (1) to (3) apply for the 2005-06 and later income
years.

Section FC 24 replaced
Section FC 24 is replaced by the following:
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New (unanimous)

“FC 24 Transitional resident

“(1)

“(2)

“(3)

“(4)

“Meaning

A natural person is a transitional resident at a time in the

period given by subsection (2) if the person—

“(a) satisfies at the time the general requirements of section
FC 23; and

“(b) does not make an election under subsection (3) for the
time.

“Period

The period for which a natural person may be a transitional

resident—

“(@) begins from the first day of the residence required by
section FC 23(a); and

“(b) ends on the day that is the earlier of the following:

“(i) the day before the person ceases to be a New
Zealand resident:

“(ii) the last day of the 48th month after the earliest
month in which the person meets the require-
ments of section OE 1(1) or (2) (Determination of
residence of person other than company) for the
residence required by section FC 23(a).

“Election not to be transitional resident

A person who would otherwise be atransitional resident in an

income year may choose irrevocably by a notice under sub-

section (4) or (6) not to be a transitional resident for a period—

“(a) beginning on or after the beginning of the income year;
and

“(b) ending immediately before the person ceases to meet
the requirements for being a transitional resident.

“ Application for tax credit under subpart KD treated as
election by person and by spouse or partner in certain
circumstances

For a person who satisfies the requirements of subsection (5), an

application under section 41 of the Tax Administration Act
|
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New (unanimous)

“(5)

“(6)

|

1994 by the person for acredit of tax under subpart KD for the

income year is treated as being—

“(a) anotice of an election under subsection (3) by the person;
and

“(b) anotice of an election under subsection (3) by any spouse,
civil union partner or de facto partner of the person who
is eligible to be a transitional resident and who has not
made an €lection under subsection (3); and

“(c) for the period beginning with the first day of the period
to which the application relates.

“ Circumstances in which application treated as election

Subsection (4) applies to a person making an application under
section 41 of the Tax Administration Act 1994 who—
“(@) isé€ligibleto be atransitiona resident; and
“(b) iseligibleto receive acredit of tax under subpart KD in
the income year or would be eligible to receive such a
credit of tax if the person’s spouse, civil union partner,
or de facto partner were not a transitional resident; and
“(c) makes the application—
“(i) onor after 1 April 2007; or
“(ii) before 1 April 2007 and does not give to the
Commissioner before 1 June 2007 a notice that
the person does not wish the application to be
treated as a notice of an election under subsection

(3).

“Notice of election

A notice under this subsection of an election under subsection

(3) by a person must be—

“(@ inaform acceptable to the Commissioner; and

“(b) received by the Commissioner on or before the latest of
the following:

“(i) thedate by which section 37 of the Tax Adminis-
tration Act 1994 would require the person to fur-
nish areturn of income for the 200607 tax year
if the person were required to furnish areturn of
income for that year:
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|
“(ii) thedate by which section 37 of the Tax Adminis-
tration Act 1994 would require the person to fur-
nish a return of income for the tax year corres-
ponding to the first income year affected by the
election if the person were required to furnish a
return of income for that year:
“(iii) the date allowed by the Commissioner upon
application by or on behalf of the person.

“Application for extension of time for notice

“(7) Anapplication under subsection (6)(b)(iii) by aperson, or by atax

(2)

3

agent for a person, for an extension of time to make an
election istreated asif it were an application under section 37
of the Tax Administration Act 1994 by the person or tax agent
in relation to areturn of income for the later of the tax years
referred to in subsection (6)(b)(i) and (ii).”

Subsection (1) applies for the 2005-06 and later income years

for a person who,—

(& under the law as amended by this Act, becomes on or
after 1 April 2006 a person satisfying the requirements
of section OE 1 for being a resident:

(b)  under the law as immediately before being amended by
this Act,—

(i)  doesnot meet the requirements of sections FC 23
and OE 1 on 31 March 2006; and

(i)  meetsthe requirements of sections FC 23 and OE
1 on adate in the period beginning from 1 April
2006 and ending before the date on which this
Act receives the Royal assent.

If, on a date (the current date) in the period referred to in
subsection (2)(b)(ii), & person would be a transitional resident
under the law (the former law) as immediately before being
amended by this Act, the person is treated under the law as
amended by this Act as being a transitional resident on—
(@ the current date; and

(b) a date, before the current date, on which the person

under the former law—
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New (unanimous)

|
(i)  would be a non-resident; and
(i)  would beresident in New Zealand but for section
OE 1(2B).

78

“(2)

Transfer of property or obligations under financial
arrangements deemed to be at market value
Section FE 5(2) is replaced by the following:

This section isoverridden by section EE 34(2) for the purposes of
determining the cost of an item to an amalgamated company
under that section, unless the context requires otherwise.”

Struck out (unanimous)

79
D

(2)

1
New Zealand net equity of New Zealand banking group
In section FG 8G(1), in paragraph (b) of the definition of item
EQI, “ comparative value method or the deemed rate of return
method” is replaced by “cost method, the market value
method, or the smoothed market value method” .

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

79
D)

2

|
New Zealand net equity of New Zealand banking group
In section FG 8G(1), in paragraph (b) of the definition of item
EOI, “ comparative value method or the deemed rate of return
method” is replaced by *comparative value method, the
deemed rate of return method, the fair dividend rate method,
or the cost method”.

Subsection (1) applies for income years beginning on or after 1

April 2007—

(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or

(b) beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of

|
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New (unanimous)

|

changes made by this Act to therulesrelating to FIFs by

giving a notice to the Commissioner—

(i) before 1 April 2007, if the person exists before
that date; or

(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

79B

1)

(2)
3

80

Disposal and resulting acquisition of property by spouse

or de facto partner on death of person

In section Fl 4, in the words before paragraph (a), “to the
surviving spouse or de facto partner of the deceased person of
property to which section FI 1(3)(d) or (e) refers” is replaced
by “in atransaction to which section FI 1(3)(d) or (€) refers of
property to which the surviving spouse or de facto partner of
the deceased person is entitled as beneficiary™.

In section FI 4(a), “to property” isreplaced by *“ under the will
or intestacy to other property (the other property)”.

In section FlI 4(b), “the property” is replaced by *the other
property”.

Section FI 6 replaced
Section FI 6 is replaced by the following:

“FI 6 Disposal and resulting acquisition of timber

If a transaction to which section FI 1(3)(d) or (e) refers
involves the disposal and acquisition of property that is tim-
ber, standing timber, or the right to take timber, the disposal is
treated as a transaction to which subpart FF applies if the
beneficiary of the property is within the second degree of
relationship to the deceased person.”

Struck out (unanimous)

81
D)

1
Relationship of section FI 2(2) to subpart CB
In section FI 7(1)(b), “or CB 10” is replaced by “CB 10, or
CB 12".
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Struck out (unanimous)

| 1
(2) Insection FI 7(2), “and CB 10” is replaced by “CB 10, and
CB 12".
(3) Insection Fl 7(3), “or CB 10" isreplaced by “CB 10, or CB
127,
(4) Insection Fl 7(1)(b), as amended by subsection (1), “ CB 10, or
CB 12" isreplaced by “or CB 12”.
(5) Insection Fl 7(2), as amended by subsection (2), “CB 10, and
CB 12" isreplaced by “and CB 12”.
(6) InsectionFl 7(3), asamended by subsection (3), “ CB 10, or CB
12" isreplaced by “or CB 12”.
L ]
New (unanimous)
|
81 Relationship of section FI 2(2) to subpart CB
(1) Section FI 7(1)(a) is replaced by the following:
“(a@) the transaction involves an interest in property that is
land; and
“(ab) persons who are related within the second degree of
relationship to the deceased person receive the land as
beneficiaries—

“(i) under the transaction (the original transaction),
if section FI 1(3)(e) refers to the original
transaction:

“(ii) under a transaction to which section FI 1(3)(e)
refers, if section FI 1(3)(d) refers to the original
transaction; and”.

(2) Insection Fl 7(1)(b), “or CB 10” isreplaced by “CB 10, or
CB 12”.

(3) Insection Fl 7(1)(b), as amended by subsection (1), “ CB 10, or
CB 12" isreplaced by “or CB 12”.

(4) Insection FI 7(2), “and CB 10 is replaced by “CB 10, and
CB 12”.

(5) Insection Fl 7(2), as amended by subsection (4), “ CB 10, and

CB 12" isreplaced by “and CB 12”.
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(6)
(")

|
In section Fl 7(3), “or CB 10" isreplaced by “CB 10, or CB
127,
In section FI 7(3), as amended by subsection (6), “ CB 10, or CB
12" isreplaced by “or CB 12”.

Struck out (unanimous)

82
D)

)

3)

Attributing interestsin FIFs
Section GD 14(1)(b) is replaced by the following:

“(b) they calculate the FIF income or loss from the interest
for the period ending with the disposal using the market
value method, the smoothed market value method, or
the cost method; and”.

Section GD 14(3)(b) is replaced by the following:

“(b) they calculate the FIF income or loss from the interest
for the period after the acquisition using the market
value method, the smoothed market value method, or
the cost method; and”.

Subsections (1) and (2) apply for income years and portfolio

entity periods beginning on or after 1 April 2007.
]

New (unanimous)

82
N

2

Attributing interestsin FIFs
Section GD 14(1)(b) is replaced by the following:

“(b) they calculate the FIF income or loss from the interest
for the period ending with the disposa using the com-
parative value method, the deemed rate of return
method, the fair dividend rate method, or the cost
method; and”.

Section GD 14(3)(b) is replaced by the following:

“(b) they calculate the FIF income or loss from the interest
for the period after the acquisition using the compara-
tive value method, the deemed rate of return method,
the fair dividend rate method, or the cost method; and”.

|
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New (unanimous)

3)

82B

(1)
)
3
(4)

|
Subsections (1) and (2) apply for income years beginning on or
after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an €lection under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Taxable income to be calculated generally as if group
wer e single company

In section HB 2(1)(c)(i), “; or” isreplaced by *; and”.

In section HB 2(1)(d)(i), *“; or” isreplaced by *; and”.

In section HB 2(1)(e)(i), “; or” isreplaced by *“; and”.
Subsections (1) to (3) apply for the 2005-06 and later income
years.

83

Sour ce of beneficiary income

In section HH 3C(1),—

(& in the words preceding paragraph (@), “either” is
omitted:

(b) in paragraphs (a) to (d) and (e)(i), “; or” is replaced
wherever it occurs by “:”.
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84

Distributions by Maori authority
In section HI 4(3), “ME 5" isreplaced by “ME 35”.

Struck out (unanimous)

85
L

New subpart HL inserted
After subpart HK, the following is inserted:

“ Subpart HL—Portfolio investment entities

“HL 1 Portfolio investment entity tax

“()

“(2)

“(3)

“(4)

“Portfolio investment entity tax

An entity that isaportfolio investment entity must pay portfo-
lio investment entity tax on income derived by the entity in a
portfolio entity period.

“Factors in calculation

The amount of portfolio investment entity tax payable for a

portfolio entity period is determined under section HL 12 by

reference to—

“(@) the portfolio investor rate of each investor in the entity:

“(b) the income and expenditure of the entity relating to
investments in which the investor has a portfolio inves-
tor interest:

“(c) the credits received by the entity in relation to income
derived from the investments:

“(d) the share of the proceeds from the investmentsto which
the investor is entitled:

“(e) the days of the portfolio entity period on which the
investor has the portfolio investor interest.

“Portfolio investor classes

An investor in a portfolio investment entity belongs to a
portfolio investor class in which each investor hasinterestsin
the same investments of the portfolio investment entity.

“Portfolio investor attributed income and portfolio investor
attributed loss

An investor in a portfolio investment entity for a portfolio

entity period is treated as—
]
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Struck out (unanimous)

“(a)

“(b)

1
deriving income for the portfolio entity period equal to
the portfolio investor attributed income under section HL
15 for al the portfolio investor classes of which the
investor is a part for the period:
having for the portfolio entity period a deduction under
section HL 16 or a rebate under section KI 1 (Rebate for
investor in portfolio investment entity other than zero-
rated portfolio investor) for an amount of portfolio
investor attributed loss under section HL 15 for all the
portfolio investor classes of which the investor is a part
for the period.

“Defined in this Act: amount, company, income, income year, portfolio entity
period, portfolio investment entity, portfolio investment entity tax, portfolio
investor class, portfolio investor attributed income, portfolio investor attributed
loss, portfolio investor interest, portfolio investor rate

“HL 2 Becoming portfolio investment entity

“(1)

“(2)

“ Requirements for making election

A person (entity) may choose under section HL 7 to be a portfo-
lio investment entity if the entity—

“(a

“(b)
“(c)

isacompany, agroup investment fund, or a superannu-
ation fund; and

is not alife insurer; and

meets the eligibility requirements in section HL 5.

“Requirement for effective election

An entity that makes an election under section HL 7 becomes a
portfolio investment entity unless, in the period ending 12
months after the date on which the election would be
effective—

“(a)
“(b)

the entity cancels the election:
the entity on the last day of each quarter in the period
failsto meet 1 or more of the éigibility requirementsin

sections HL 5 and HL 6.
[
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Struck out (unanimous)

“(3)

“(4)

“Entity treated as disposing of, reacquiring, property
If an entity becomes a portfolio investment entity—
“(@) the income year of the entity ends before the day on
which the election is effective; and
“(b) theentity istreated for the purposes of thisAct as, at the
end of the income year referred to in paragraph (a), dis-
posing of the property of the entity to another person for
an amount of consideration equal to the market value of
the property at that time; and
“(c) theentity istreated for the purposes of thisAct as, at the
beginning of the day on which the election is effective,
acquiring the property referred to in paragraph (b) from
the other person for an amount of consideration equal to
the amount referred to in paragraph (b); and
“(d) theincome year of the portfolio investment entity—
“(i) begins on the day on which the election is effec-
tive and ends with the end of the tax year in
which the election is effective, for the first
income year:
“(ii) coincides with the tax year, for later income
years.

“Payment of tax, making of returns

An entity that has chosen to be a portfolio investment entity

must—

“(a) pay portfolio investment entity tax asrequired by section
HL 12; and

“(b) make the returns required by section 57B of the Tax
Administration Act 1994.

“Defined in this Act: amount, company, group investment fund, income year,

portfolio entity period, portfolio investment entity, portfolio investment entity tax,
tax year

“HL 3 Tax treatment of period before election effective

“(1)

“No penalty or interest arising from transition

An entity that becomes a portfolio investment entity is not
liable to pay any penalty or interest for which the entity would

otherwise be liable for an inaccuracy in an estimate, or
]
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Struck out (unanimous)

“(2

1
shortfall in the payment, of provisional tax to the extent that
the inaccuracy or shortfall arises because of—

“(a) the effect of the election on the length of the entity’s
income year:
“(b) thedisposa and acquisition referred to in section HL 2(3).

“Soreading of liability for period before election

An entity that becomes a portfolio investment entity and at the
time has a liability under the resident withholding tax rules
and the non-resident withholding tax rules to make payments
to the Commissioner may satisfy each liability by making a
payment of one third of the liability at the end of each of the 3
tax years following the tax year in which the entity becomes a
portfolio investment entity.

“ Defined in this Act: interest, non-resident withholding tax rules, portfolio invest-
ment entity, provisiona tax, resident withholding tax rules

“HL 4 Ceasing to be portfolio investment entity

“(1)

“(2)

“When entity ceases to portfolio investment entity

An entity that has chosen to be a portfolio investment entity

ceases to be a portfolio investment entity if—

“(a) the entity cancels the election under section HL 7:

“(b) theentity nolonger meetsthedligibility requirementsin
section HL 5:

“(c) theentity ceases under section HL 6(9) to meet the further
eligibility requirements in section HL 6.

“Entity treated as disposing of, reacquiring, property

An entity that ceases to be a portfolio investment entity is

treated for the purposes of this Act as—

“(a) disposing of the property of the portfolio investment
entity to another person for an amount of consideration
equal to the market value of the property at the time;

and
[

149

10

15

20

25

30



Taxation (Annual Rates, Savings

Part 2 cl 85 Investment, and Miscellaneous Provisions)

Struck out (unanimous)

1
“(b) acquiring the property referred to in paragraph (a) from
the other person for an amount of consideration equal to

the amount referred to in paragraph (a).

“ Defined in this Act: portfolio investment entity

“HL 5 Eligibility requirements for entities

“(1)

“(2)

“(3)

“(4)

“(59)

“Eligibility requirements

Subsections (2) to (5) describe eligibility requirements that must
be met by a portfolio investment entity and an entity that is
electing under section HL 7 to become a portfolio investment
entity.

“Residence requirement

The residence requirement is that the entity must be—

“(@) resident in New Zealand; and

“(b) not treated under a double tax agreement as not being
resident in New Zealand.

“Income interest requirement

The income interest requirement is that al portfolio investor
interests in the entity that give rightsin relation to a portfolio
entity investment give therightsin relation to all the proceeds
from the investment.

“Independent management requirement

The independent management requirement is that no investor
or person associated with an investor, other than a portfolio
investment entity or aforeign investment vehicle, has a power
to influence the entity in the making or disposal of an invest-
ment if the making or disposal is within the power of the
entity.

“Entity history requirement

The entity history requirement is that the entity must not,
before the day on which the election to be a portfolio invest-
ment entity is to be effective, have ceased to be a portfolio

investment entity—
]
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Struck out (unanimous)
I 1

“(@) under section HL 4(1)(a), unless the cessation occurred
more than 5 years before the day on which the election
is to be effective:

“(b) under section HL 4(1)(b) or (c).

“ Defined in this Act: amount, portfolio entity investment, portfolio entity period,
portfolio entity taxable income, portfolio investment entity, portfolio investor
attributed income, portfolio investor attributed loss, portfolio investor class, port-
folio investor class net loss, portfolio investor interest, portfolio investor interest
fraction, taxable income

“HL 6 Further eigibility requirementsfor entities
“Eligibility requirements

“(1) Subsections (2) to (8) describe further eligibility requirements
that must be met by a portfolio investment entity.

“Investor class requirement

“(2) Theinvestor class requirement is that each portfolio investor
class for the entity must include—
“(@ 20 persons, if all persons associated under section OD
8(3) (Further definitions of associated persons) are
treated as 1 person:
“(b) aportfolio investment entity:
“(c) aforeigninvestment vehicle.

“Investor interest adjustment requirement

“(3) Theinvestor interest adjustment requirement isthat, after each
period for which the entity is liable for portfolio investment
entity tax calculated under section HL 12 by reference to the
portfolio investor rate of each investor, the entity must adjust
the portfolio investor interest of each investor to reflect the
effect of the rate on the amount of portfolio investment entity
tax paid by the entity.

“Investor interest size requirement

“(4) The investor interest size requirement is that the portfolio
investor interests held by an investor who is not a portfolio

investment entity or a foreign investment vehicle, together
L ]
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Struck out (unanimous)

“(5)

“(6)

1
with the portfolio investor interests held by persons associated
with the investor under section OD 8(3),—

“(@ must not be more than 20% of the total interests of
investorsin aportfolio investor classif theinvestor is—
“(i) a qualifying unit trust that is a New Zealand

resident:

“(ii) agroup investment fund:
“(iii) alifeinsurer that is a New Zealand resident:
“(iv) asuperannuation fund; and

“(b) must not be more than 10% of the total interests of
investors in a portfolio investor class if the investor is
not a person referred to in paragraph (a) and is not associ-
ated with such a person under section OD 8(3).

“Investment type requirement

Theinvestment type requirement isthat the entity must use, or

have available to use, 90% or more by value of the entity’s

assets in deriving income from the owning or trading of—

“(@) aninterest in land:

“(b) a financial arrangement or an excepted financial
arrangement that is, or is similar to, a—

“(i) loan:
“(il) security:
“(iii) share:

“(iv) futures contract:
“(v) currency swap contract:
“(vi) interest rate swap contract:
“(vii) forward exchange contract:
“(viii) forward interest rate contract:
“(c) aright or option concerning property referred to in
paragraphs (a) and (b).

“ Application of investment value requirement

The investment value requirement applies if the entity has a
portfolio entity investment—
“(@ inacompany that isnot a portfolio investment entity or

aforeign investment vehicle; and
]
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Struck out (unanimous)

‘)

“(8)

“(b)

1
having a value equal to more than 25% of the value of
the company.

“Investment value requirement
The investment value requirement is that—

“(a

“(b)

thetotal value of portfolio entity investmentsreferred to
in subsection (6) must be equal to or less than 10% of the
total value of the entity’s assets; and

the total amount of the portfolio investor class invest-
ment values for portfolio entity investments referred to
in subsection (6) must be equal to or less than 10% of the
total amount of the portfolio investor class investment
values for al the portfolio entity investments in which
investors in the portfolio investor class have interests.

“Investor interest repurchase requirement

The investor interest repurchase requirement is that, at inter-
vals of 5 years or less after the entity’s election to be a
portfolio investment entity,—

“(a)

“(b)

the entity must offer to purchase from an investor in a

portfolio investor classall or part of the investor’ s port-

folio investor interests at the time if, at the time,—

“(i) the entity has a portfolio entity investment in a
company that is not a portfolio investment entity
or aforeign investment vehicle; and

“(ii) the market value of the investment is more than
10% of the market value of the company; and

“(iii) the total amount of the portfolio investor class
investment values for the portfolio entity invest-
ments that meets the requirements of subpara-
graphs (i) and (ii) iS more than 10% of the total
amount of the portfolio investor class investment
values for all the portfolio entity investments in
which the investorsin the portfolio investor class
have interests; and

if an investor accepts an offer from the entity under

paragraph (a),—

]
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Struck out (unanimous)
I 1

“(i) the entity must purchase the portfolio investor
interests that the investor wishes to sell to the
entity; and

“(ii) pay for the interests an amount equal to the total
of the amounts that are, for each portfolio entity
investment, the portfolio investor interest frac-
tion of the portfolio investor class investment
value at the time of the acceptance.

“ Effect of not meeting requirement

“(9) Anentity isnot eligibleto beaportfolio investment entity if—
“(@) the entity fails to meet a requirement referred to in
subsections (2) to (8) on the last day of a quarter—

“(i) beginning 6 months or more after the date on
which the entity becomes a portfolio investment
entity; and

“(ii) ending more than 3 months before an announce-
ment by the company to its shareholders that the
company is winding up within 6 months of the
announcement; and

“(b) the entity’s failure—

“(i) isrepeated on the last day of the quarter follow-
ing the quarter referred to in paragraph (a):

“(ii) is due to factors within the control of the
company.

“Foreign investment vehicle

“(10) Foreign investment vehicle means an entity that—
“(@) isnotresident in New Zealand; and
“(b) meets the requirements of all of subsections (2)(a), (4), (5),
(6), (7) and (8) and section HL 5(3) and (4).

“ Defined in this Act: amount, foreign investment vehicle, futures contract, group
investment fund, life insurance company, New Zealand resident, portfolio entity
investment, portfolio entity period, portfolio investment entity, portfolio investor
class, portfolio investor classinvestor values, portfolio investor interest, portfolio
investor interest fraction, qualifying unit trust, superannuation fund
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Struck out (unanimous)
I 1

“HL 7 Election to become portfolio investment entity and
cancellation of election

“Notice of election

“(1) Anentity that meets the eligibility requirements in section HL 5
may choose to be a portfolio investment entity by giving a
notice to the Commissioner.

“When election effective

“(2) An election received by the Commissioner is effective on—
“(@) the start of the next quarter of the 2007-08 tax year
beginning after the day of receipt, if the day is before
the end of the 2007-08 tax year; or
“(b) thestart of the next tax year, if the day of receipt ison or
after 1 January 2008.

“Notice of cancellation

“(3) An entity may choose at any time to cease being a portfolio
investment entity by giving a notice to the Commissioner.

“When cancellation effective

“(4) An election to cease being a portfolio investment entity takes
effect from 1 April after the election is made.

“Defined in this Act: Commissioner, notice, portfolio investment entity, quarter,
tax year, taxable income

“HL 8 Portfolio investor class taxable income
“ Amount

“(1) The portfolio investor class taxable income of a portfolio
investor class of a portfolio investment entity for a portfolio
entity period is—

“(d) theamount calculated using the formulain subsection (2),
if the portfolio investor class has, for the period, an
amount of portfolio investor classland lossthat is more
than the portfolio investor class net loss; or

“(b) zero, if the portfolio investor class has, for the period,
an amount of portfolio investor class land loss that is

less than or equals the portfolio investor class net |oss.
L ]
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“(2)

“(3)

“(4)

“(5)

“(6)

‘)

“Formula

A portfolio investor class referred to in subsection (1)(a) has
portfolio investor class taxable income for the period equal to
the amount calculated using the formula—

class income + excess loss — land |oss used— forma-
tion loss used.

“Definition of items in formula
The items in the formula are defined in subsections (4) to (7).

“Class income

Classincomeisthe amount of the portfolio investor class net
income under section HL 9 of the portfolio investor classfor the
period.

“Excess loss

Excesslossisthe amount by which the portfolio investor class
land loss for the period is more than the portfolio investor
class net loss for the period:

“Land loss used

Land loss used is—
“(@) zero, if the portfolio investor class land loss for the
period is more than zero; or
“(b) thelesser of the following amounts:
“(i) the portfolio investor class land gain for the
period:
“(ii) the portfolio investor class available land loss,
calculated under section HL 17, at the beginning of
the period.

“Formation loss used

Formation loss used is the lesser of the following amounts:

“(@) the amount of the portfolio entity formation loss that,
before the beginning of the period, has not been
included as an amount of formation loss used in a calcu-
lation of portfolio entity class taxable income:
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“(b) the amount of the net income under section HL 9
increased by the amount of excess |oss under subsection
(5) and reduced by the amount of land loss used under
subsection (6).

“ Defined in this Act: amount, portfolio entity class taxableincome, portfolio entity
formation loss, portfolio entity investment, portfolio entity period, portfolio
investment entity, portfolio investor attributed income, portfolio investor class,
portfolio investor class available land loss, portfolio investor class land gain,
portfolio investor class land loss, portfolio investor class net income, portfolio
investor class net loss, portfolio investor class taxable income, portfolio investor
interest, portfolio investor interest fraction

“HL 9 Portfolio investor class net income and portfolio
investor class net loss

“Portfolio investor class net income

“(1) Theportfolioinvestor class net income of a portfolio inves-
tor classfor aportfolio entity period is the total of the follow-
ing amounts, found for each portfolio entity investment in
which the investors in the portfolio investor class have an
interest:

“(@) zero, if theamount of the entity’ s assessable income for
the period derived from the portfolio entity investment
islessthan or equal to the amount of the entity’ s deduc-
tions for the period incurred in deriving assessable
income from the portfolio entity investment; or

“(b) the amount calculated using the formula—

class fraction x (investment income — investment
cost).

“Definition of items in formula

“(2) Intheformula—

“(@) classfraction isthe portfolio investor class fraction for
the portfolio entity investment:

“(b) investment income is the total amount of the entity’s
assessable income for the period derived from the port-
folio entity investment:

“(c) investment cost is the total amount of the entity’s
deductions for the period incurred in deriving assessa

ble income from the portfolio entity investment.
L ]
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“(3)

“(4)

“Portfolio investor class net loss

The portfolio investor class net loss of a portfolio investor

classfor aperiod is the total of the following amounts, found

for each portfolio entity investment in which the investors in
the portfolio investor class have an interest:

“(@) zero, if the amount of the entity’s deductions for the
period incurred in deriving assessable income from the
portfolio entity investment is less than or equal to the
amount of the entity’ s assessable income for the period
derived from the portfolio entity investment; or

“(b) the amount calculated using the formula—

class fraction x (investment cost — investment
income).

“Definition of items in formula

In the formula,—

“(@ classfraction isthe portfolio investor class fraction for
the portfolio entity investment:

“(b) investment cost is the total amount of the entity’s
deductions for the period incurred in deriving assessa-
ble income from the portfolio entity investment:

“(c) investment income is the total amount of the entity’s
assessable income for the period derived from the port-
folio entity investment.

“ Defined in this Act: amount, portfolio entity investment, portfolio entity period,

portfolio investment entity, portfolio investor attributed income, portfolio inves-
tor attributed loss, portfolio investor class, portfolio investor class fraction, port-

folio investor class net loss, portfolio investor interest, portfolio investor interest
fraction

“HL 10 Income tax liability

The income tax liability of a portfolio investment entity for a
tax year is the total amount of portfolio investment entity tax
that the portfolio investment entity is liable to pay for the
portfolio entity periods in the tax year.
“ Defined in this Act: portfolio entity period, portfolio entity tax, portfolio invest-
ment entity, tax year
]
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“HL 11 Portfolio entity periods

The portfolio entity period for aportfolio investment entity for
atax year is—
“(@) aquarter, if the entity does not choose a shorter portfo-
lio entity period under paragraph (h); or
“(b) aperiod of less than a quarter, if—
“(i) the first portfolio entity period in a tax year
begins with the beginning of the tax year; and
“(ii) no portfolio entity period beginsin 1 quarter and
ends in another quarter; and
“(iii) theentity choosesthe period by giving anoticeto
the Commissioner before the tax year.

“Defined in this Act: Commissioner, notice, portfolio entity period, portfolio
investment entity, quarter, tax year

“HL 12 Portfolio investment entity tax

“(D)

“(2

“Liability of portfolio investment entity

A portfolio investment entity is liable to pay an amount of

portfolio investment entity tax for a portfolio entity period

that isthe total of the amounts calculated using the formulain

subsection (2) for—

“(d) each day of the period; and

“(b) each portfolio entity investment; and

“(c) each investor with a portfolio investor interest in the
portfolio entity investment on the day, treating an
interest in the portfolio entity investment that isnot held
by an investor as being a portfolio investor interest held
by the entity as the sole investor in a portfolio investor
class.

“Formula
The formula is—

investor fraction x (class income x rate — credits)
days in period.
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“(3)

“(4)

“(5)

“(6)

‘)

“(8)

“Definition of items in formula
The items in the formula are defined in subsections (4) to (8).

“Investor fraction

Investor fraction is the investor’s portfolio investor interest
fraction on the day.

“Class income

Classincomeisthe portfolio investor class net incomefor the
investor’'s portfolio investor class and the portfolio entity
investment.

“Rate

Rateis—

“(a) theportfolioinvestor ratefor theinvestor for the period,;
or

“(b) 33%, if the entity is treated as the investor.

“Credits

Creditsis the lesser of the following amounts:

“(@) the amount of credits for tax paid or withheld that are
received by the entity from the portfolio entity invest-
ment for the period:

“(b) the amount found by multiplying the class net income
under subsection (5) by the rate under subsection (6).

“Days in period

Days in period is the number of days in the portfolio entity

period.

“ Defined in this Act: anount, investor, portfolio entity investment, portfolio entity
period, portfolio investment entity, portfolio investor class, portfolio investor

class net income, portfolio investor interest, portfolio investor interest fraction,
portfolio investor rate, taxable income

“HL 13 Portfolio entity formation loss

“(D)

“Losses arising before election

If an entity that chooses to become a portfolio investment

entity has a net loss arising from a period ending before the
]
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entity becomes a portfolio investment entity, the net loss may
be carried forward under subparts |IE and IF (which relate to
tax losses generaly) to a period during which the entity is a
portfolio investment entity.

“Liquidation losses

“(2) If an entity that chooses to become a portfolio investment
entity istreated as having aloss resulting from the liquidation
and formation required by section HL 2(3)(b) and (c), the loss is
treated under subsection (1) asbeing anet loss arising before the
entity becomes a portfolio investment entity.

“Portfolio entity formation loss

“(3) Thetotal for the entity of the net lossesreferred to in subsection
(1) or (2) is the amount of the portfolio investment entity’s
portfolio entity formation loss and—

“(a@ may be offset against portfolio class net income for a
portfolio entity period under section HL 8:

“(b) may not be offset against the net income of another
person.

“ Defined in this Act: amount, net loss, portfolio class net income, portfolio entity
formation loss, portfolio entity period, portfolio investment entity

“HL 14 Loss of entity from portfolio entity period
If a portfolio investment entity has a net loss arising from a
portfolio entity period, the net loss may not be—
“(@) carried forward under subparts IE and IF (which relate
to tax losses generally) to a later period:
“(b) offset against the net income of another person.

“ Defined in this Act: net income, net loss, portfolio entity period, portfolio invest-
ment entity

“HL 15 Portfolio investor attributed income and portfolio
investor attributed loss

“Portfolio investor attributed income for period

“(1) A personwhoisaninvestor in aportfolio investment entity on
aday in a portfolio entity period is treated as deriving in the
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I 1

period from the entity an amount of portfolioinvestor attrib-

uted income equal to—

“(@) the amount described in subsection (3), if that amount is
more than or equal to zero; or

“(b) zero, if paragraph (a) does not apply.

“Portfolio investor attributed loss for period

“(2) A personwhoisaninvestor in aportfolio investment entity on
a day in a portfolio entity period is treated as having in the
period in relation to the entity an amount of portfolioinvestor
attributed loss equal to—

“(@) the amount by which zero is more than the amount
given by subsection (3), if the amount given by subsection
(3) is less than zero; or

“(b) zero, if paragraph (a) does not apply.

“ Amount

“(3) Theamount that determines whether an investor has portfolio
investor attributed income or portfolio investor attributed loss
for a period is the total of the amounts calculated using the
formulain subsection (4) for—

“(a) each day of the period; and
“(b) each portfolio investor class to which the investor
belongs on the day.

“Formula

“(4) Theformulais—

investor fraction x (class taxable income — class |0ss)
days in period.

“Definition of items in formula

“(5) Intheformula—

“(@) investor fraction isthe portfolio investor interest frac-
tion of the investor as part of the portfolio investor class
on the day:

“(b) class taxable income is the portfolio investor class

taxable income for the period under section HL 8:
L ]
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1

“(c) classlossisthe amount of the portfolio investor class

net loss for the portfolio investor class for the period
under section HL 9:

“(d) daysin period is the number of days in the portfolio

entity period.
“ Defined in this Act: anount, investor, portfolio entity period, portfolio investment
entity, portfolio investor attributed income, portfolio investor attributed loss,

portfolio investor class, portfolio investor class net loss, portfolio investor class
taxable income, portfolio investor interest, portfolio investor interest fraction

“HL 16 Treatment of portfolio investor attributed loss

“(1)

“(2)

“(3)

“Treatment of loss by zero-rated portfolio investors

For each zero-rated portfolio investor who has an amount of
portfolio investor attributed |oss under section HL 15 for a port-
folio entity period, the amount is treated as a deduction under
section DB 43B (Zero-rated portfolio investor and portfolio
investor attributed loss) in the income year corresponding to
the tax year containing the period.

“Treatment of loss by other investors

Each investor who is not a zero-rated portfolio investor and
has an amount of portfolio investor attributed loss under
section HL 15 for a period has, as arebate of tax under section KI
1 (Rebate for investor in portfolio investment entity other than
zero-rated portfolio investor) for the period, an amount calcu-
lated using the formula—

rate x |loss.

“Definition of items in formula

In the formula in subsection (2),—

“(@) rateisthe portfolioinvestor rate for the investor for the
period:

“(b) loss is the amount of portfolio investor attributed loss
for the period.

* Defined in this Act: amount, income year, investor, portfolio entity period, portfo-
lio investment entity, portfolio investor attributed loss, portfolio investor rate, tax
year, zero-rated portfolio investor
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“HL 17 Income and expenditure from certain real property

“(1)

“(2)

“(3)

“(4)

“(59)

“When this section applies

This section appliesif, at the end of a quarter in atax year,—

“(a) investorsin a portfolio investor class have interests in
portfolio entity investments that are interests in land,;
and

“(b) the total value given by subsection (2) for such portfolio
entity investments is more than 10% of the total value
given by subsection (2) for all interests of the investorsin
portfolio entity investments.

“Value of portfolio entity investment

The value of a portfolio entity investment for the purposes of
subsection (1) is the portfolio investor class fraction of the
market value of the portfolio entity investment at the end of
the quarter.

“Portfolio investor class land loss

If, in the tax year, the entity is alowed an amount of deduc-
tions for expenditure or loss incurred in deriving assessable
income from an interest in land that is more than the amount
of assessable income derived by the entity from the interest in
land, the portfolio investor class fraction of the amount of the
excess isthe portfolio investor class land loss for the inves-
tors in the portfolio investor class and the tax year.

“Portfolio investor class land gain

If, in the tax year, the amount of assessable income derived by
the entity from an interest in land is more than the amount of
deductions allowed for expenditure of loss incurred by the
entity in deriving assessable income from the interest in land,
the amount of the excess is the portfolio investor class land
gain for the entity and the tax year.

“Portfolio investor class available land loss

The portfolio investor classavailable land loss for an entity

that is a portfolio investment entity is—
]
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“(6)

1
“(a) at the beginning of the tax year in which the entity
becomes a portfolio investment entity, zero:
“(b) at the end of a period, the amount calculated using the
formula—

opening value + period loss — period gain — loss used.

“Definition of items in formula

In the formula in subsection (5),—

“(a) opening value is the portfolio investor class available
land loss at the beginning of the period:

“(b) period lossisthe amount of the portfolio investor class
land loss for the period:

“(c) period gainistheamount of the portfolio investor class
land gain for the period:

“(d) loss used is the amount of the land loss used for the
period under section HL 8(7).

“Defined in this Act: amount, portfolio entity investment, portfolio entity period,
portfolio investment entity, portfolio investor class, portfolio investor class avail-
able land loss, portfolio investor class fraction, portfolio investor class land gain,
portfolio investor class land loss, portfolio investor class net |oss, portfolio inves-
tor interest, portfolio investor interest fraction, taxable income

“HL 18 Creditsreceived by portfolio investment entity

“(D)

“(2)

“Use of credit by portfolio investment entity

A portfolio investment entity that receivesacredit for tax paid

or withheld may not, except under this section,—

“(@) use the credit to reduce the liability of the entity for
income tax or portfolio investment entity tax or to
obtain a refund of tax:

“(b) attach the credit to any distribution or transfer the credit
to any other person.

“Tax credit associated with investor

For a portfolio entity period for which a portfolio investment
entity receives acredit for tax paid or withheld, the amount of
the credit that is associated with an investor in the entity isthe
total of the amounts calculated using the formulain subsection
(3) for each day of the period.

165

10

15

20

25

30

35



Taxation (Annual Rates, Savings

Part 2 cl 85 Investment, and Miscellaneous Provisions)

Struck out (unanimous)

“(3)

“(4)

“(59)

“(6)

“Formula
The formula is—

credit x class fraction x investor fraction
days in period.

“Definition of items in formula

In the formula in subsection (3),—

“(a) creditistheamount of the credit received by the portfo-
lio investment entity in relation to the portfolio entity
investment:

“(b) classfraction isthe portfolio investor class fraction, of
the investor’s portfolio investor class, in relation to the
portfolio entity investment that gives rise to the credit:

“(c) investor fraction isthe portfolio investor interest frac-
tion of the investor:

“(d) daysin period isthe number of days in the period.

“Zero-rated portfolio investor

A zero-rated portfolio investor is treated as receiving for the
period as a credit of the type received by the entity, the
amount of the credit received by the entity that is associated
with the investor under subsection (2).

“Other investor

For an investor who is not a zero-rated portfolio investor, the
amount of the credit associated with the investor under sub-
section (2) is treated as—

“(a) acredit, of the type received by the entity, to the extent
that such a credit reduces the liability of the entity for
portfolio investment entity tax arising from net income
associated with the investor under section HL 12:

“(b) arebate of tax under section KI 1 (Rebate for investor in
portfolio investment entity other than zero-rated portfo-
lio investor) for the period, of an amount equal to the

amount of the credit that is not used under paragraph (a).
]
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‘)

“Portfolio investment entity

For property of a portfolio investment entity in which no

investor has a portfolio investor interest, the portfolio invest-

ment entity is treated under subsection (5) as being the sole

zero-rated portfolio investor in a portfolio investor class hav-

ing an interest in the property.

“ Defined in this Act: amount, investor, net income, portfolio class fraction, portfo-
lio entity investment, portfolio entity period, portfolio investment entity, portfolio

investment entity tax, portfolio investor class, portfolio investor interest, portfolio
investor interest fraction, zero-rated portfolio investor .

(2) Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
L ]
New (unanimous)
|
85 New subpart HL inserted

After subpart HK, the following is inserted:
“ Subpart HL—Portfolio investment entities

“Introductory provisions

“HL 1 Intended effect on portfolio investment entities and

“(1)

“(2

investors
“What this section does

This section describes the intended effects of this subpart and
related provisions of the Act.

“Intended effect on portfolio tax rate entity

The intended effects for a person (the entity) who is using
funds supplied by investors to make investments of specified
types and who satisfies the other requirements for being a
portfolio tax rate entity are that the entity—
“(a) hasatax liability, on proceeds of the investments that
are allocated to investors who are natural persons,—
“(i) caculated using a portfolio investor rate for each
investor; and
|
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“(3)

“(b)
“(0)

|

“(ii) resembling the total tax liability that the group of
investors would have if the investors were to
make the investments separately; and

has no tax liability on proceeds of the investments that

are allocated to other investors; and

distributes to each investor amounts resembling the

amounts that the investor would receive, after allowing

for the tax paid by the entity, if making the investments

separately.

“Intended effect on investor in portfolio investment entity

The intended effects for an investor in the entity are that the
investor—

“(a)

“(b)

“(0)

has no tax liability on income arising from proceeds for
which the entity has a tax liability based on a portfolio
investor rate of more than zero, unless the investor has
given to the entity a portfolio investor rate that is lower
than the correct rate; and

is liable for tax on any assessable income arising from
proceeds for which the entity hasatax liability based on
a portfolio investor rate of zero; and

receives on the investment in the entity an economic
return resembling the return that the investor would
receive after payment of tax liabilities if personaly
making investments similar to those made by the entity
in which the investor has an interest.

“ Defined in this Act: investor, portfolio investment entity, portfolio investor rate,
portfolio tax rate entity, tax

“HL 2 Scheme of subpart
“Eligibility to be portfolio investment entity

The éligibility of an entity to be a portfolio investment entity
is determined by sections HL 3 to HL 10.

“(D)
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“(2)

“(3)

“(4)

“(5)

“(6)

‘™

“Election to be portfolio investment entity

An entity who is éligible to be a portfolio investment entity
may choose under section HL 11 to be a portfolio investment
entity.

“Becoming a portfolio investment entity

The time at which an entity becomes a portfolio investment
entity and the effects of the change are given by sections HL 12
and HL 13.

“Ceasing to be a portfolio investment entity

Thetime at which an entity ceasesto be aportfolio investment
entity and the effects of the change are given by section HL 14.

“Portfolio allocation period and portfolio calculation

period

An entity who is a portfolio tax rate entity has under section HL

15—

“(a) aportfolio alocation period, which gives the length of
the periods in the tax year to which the entity’ s income
and outgoings are allocated; and

“(b) aportfolio calculation period, which gives the length of
the periods in the tax year between each calculation by
the entity of the amounts of income and outgoings alo-
cated to each portfolio allocation period.

“Treatment of entity’s income from property with no
investor or with interest not vested

Thetreatment of income from an entity’ s property in which no
investor has an interest, or in which the interest has not vested
in an investor, is given by section HL 16.

“Portfolio entity tax liability

An entity who is a portfolio tax rate entity in a portfolio
allocation period must pay income tax of an amount found
from the following amounts—
“(@) the portfolio class net income or portfolio class net loss
calculated under section HL 17—
|
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“(8)

“(9)

|

“(i) for each portfolio investor class and each portfo-
lio allocation period:

“(ii) from the entity’ s assessable income and allowa-
ble deductions allocated to the class and the
period:

“(b) the portfolio class taxable income or portfolio class

taxable loss calculated under section HL 18—

“(i) for each portfolio investor class and each portfo-
lio allocation period:

“(ii) from the portfolio class net income or portfolio
class net loss for the class and the period and, if
appropriate, any portfolio entity formation loss
under section HL 27, and any portfolio class taxable
loss under section HL 28 that is portfolio class land
loss under section HL 29:

“(c) the portfolio entity tax liability calculated under section

HL 19—

“(i) for each portfolio investor class of the entity and
each portfolio allocation period in the tax year:

“(i1) from the portfolio class taxable income for the
period, the portfolio investor interest fraction and
portfolio investor rate for each investor in the
class for the period.

“Payments of tax by portfolio tax rate entity

A portfolio tax rate entity is liable to pay tax equal to the
amount of the entity’s portfolio entity tax liability for a tax
year by the payments required by sections HL 20 to HL 22,
depending on the entity’ s portfolio allocation period and port-
folio calculation period.

“Portfolio investor allocated income and portfolio investor
allocated loss

Aninvestor in aportfolio tax rate entity in atax year istreated

%_

“(@) derivingincome for the tax year equal to the amount by
which the investor’s total portfolio investor allocated
income under section HL 23 for the tax year exceeds the

|

170

10

15

20

25

30

35



Taxation (Annual Rates, Savings
Investment, and Miscellaneous Provisions) Part 2 cl 85

New (unanimous)

|
investor’s total portfolio investor allocated loss under
section HL 23 for the tax year:

“(b) having, if the investor is a zero-rated portfolio investor,
for the tax year a deduction under section HL 24 equal to
the amount by which the investor’s total portfolio
investor allocated |oss under section HL 23 for the tax year
exceeds the investor’s total portfolio investor allocated
income under section HL 23 for the tax year.

“Rebate to entity for some portfolio investor allocated |oss

“(20) If a portfolio tax rate entity does not make an election under

section HL 21, the entity has a rebate under section HL 25 if it has
aninvestor in aportfolio investor class who is not a zero-rated
portfolio investor and who has total portfolio investor alo-
cated loss for atax year exceeding the investor’ s total portfo-
lio investor alocated income for the tax year.

“Treatment of tax credits

“(11) If aportfolio tax rate entity does not make an election under

section HL 21, the tax liability of the entity relating to an
investor in the entity for a portfolio allocation period is
reduced in the way given by section HL 26 for credits that are
received by the entity and allocated to the investor for the
portfolio allocation period.

“Portfolio investor proxies

“(12) An entity who meets the requirements of section HL 30—

“(a@) may be aportfolio investor proxy; and

“(b) must perform the obligations imposed by the section
relating to a portfolio investor interest held by the entity
for an investor.

“ Defined in this Act: amount, deduction, income, income tax, income year, inves-
tor, portfolio allocation period, portfolio calculation period, portfolio classtaxable
income, portfolio investment entity, portfolio investor allocated income, portfolio
investor allocated |oss, portfolio investor class, portfolio investor interest, portfo-
lio investor interest fraction, portfolio investor proxy, portfolio investor rate,
portfolio tax rate entity, tax, tax year
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“Eligibility requirements: portfolio investment entities and

foreign investment vehicles

“HL 3 Eligibility requirements for entities

“(D)

“(2)

“(3)

“(4)

“(59)

“Eligibility requirements for portfolio tax rate entity and
electing entity

A portfolio tax rate entity and an entity that is choosing under
section HL 11 to be a portfolio investment entity and a portfolio
tax rate entity must meet the eligibility requirements
described in subsections (7), (8), and (10).

“Further eigibility requirements for portfolio tax rate
entity

A portfolio tax rate entity must meet the further eigibility
requirements described in subsection (3) and sections HL 6, HL 7, HL
9, and HL 10.

“Eligibility requirements for portfolio listed company and
electing entity

A portfolio listed company and an entity that is choosing
under section HL 11 to be a portfolio investment entity and a
portfolio listed company must meet the eligibility require-
ments described in subsections (7), (8), and (10).

“Further eligibility requirements for portfolio listed
company

A portfolio listed company must meet the further eigibility
requirements described in subsection (9) and sections HL 6, HL 8, HL
9, and HL 10.

“Eligibility requirements for portfolio defined benefit fund
and electing entity

A portfolio defined benefit fund and an entity that is choosing
under section HL 11 to be a portfolio investment entity and a
portfolio defined benefit fund must meet the eligibility
requirements described in subsections (7), (8), and (10).
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“(6)

‘)

“(8)

“(9)

“Further eligibility requirements for portfolio defined
benefit fund

A portfolio defined benefit fund must meet the further eligibil-
ity requirements described in subsection (9) and sections HL 6, HL 9,
and HL 10.

“Form and business requirement

The form and business requirement is that the entity—

“(@ must be a company, superannuation fund, or group
investment fund; and

“(b) must not carry on a business of life insurance.

“ Residence requirement

The residence requirement is that the entity must be—

“(@) resident in New Zealand; and

“(b) not treated under a double tax agreement as not being
resident in New Zealand.

“Income interest requirement

The income interest requirement is that all portfolio investor
interests in the entity that give rights in relation to proceeds
from aportfolio entity investment give therightsin relation to
all the proceeds from the investment that are not category B
income.

“Entity history requirement

“(10) The entity history requirement is that the entity must not,

before the day on which the election to be a portfolio invest-
ment entity is to be effective, have ceased to be a portfolio
investment entity under section HL 14(1), unless the cessation
occurred more than 5 years before the day on which the
election is to be effective.

“ Defined in this Act: amount, company, category B income, double tax agreement,
group investment fund, life insurance, portfolio defined benefit fund, portfolio
entity investment, portfolio investment entity, portfolio investor interest, portfolio
listed company, portfolio tax rate entity, resident in New Zealand, superannuation
fund, year
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“HL 4 Effect of failure to meet eligibility requirements for
entities
“Failure to meet certain requirements

An entity ceases under this section to be eligible to be a
portfolio investment entity if the entity fails at any time to
meet a requirement that is—

referred to in section HL 3; and

“(b) not referred to in subsection (2)(a).

“(1)

“(2)

“(a)

“Failure to meet other requirements

An entity ceases under this section to be eligible to be a
portfolio investment entity if—

“(a) theentity failsto meet arequirement under section HL 6,
HL 9, or HL 10 on the last day of a quarter—

“(b)

“(0)

“(ii)

beginning 6 months or more after the date on
which the entity becomes a portfolio investment
entity; and

ending more than 3 months before an announce-
ment by the entity to itsinvestorsthat the entity is
winding up within 12 months of the announce-
ment; and

the entity’s failure—

“(0)

“(ii)

issignificant and would not have occurred but for
an event or circumstance within the control of the
entity:

is repeated on the last day of the quarter follow-
ing the quarter referred to in paragraph (a) and
ending more than 3 months before the announce-
ment referred to in paragraph (a)(ii).

““ Defined in this Act: investor, portfolio defined benefit fund, portfolio investment
entity, portfolio listed company, portfolio tax rate entity, quarter

“HL 5 Foreign investment vehicles
“When entity becomes foreign investment vehicle

An entity becomes aforeign investment vehicleif the entity—
is not resident in New Zealand; and
“(b) isacompany or a superannuation scheme; and

“(1)

“(a)
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“(c) hasinvestors that would, if the entity were a portfolio
investor entity, be a portfolio investor class meeting the
investor membership requirements under section HL
6(1)(a), (b), (d), (f), (g), (i), (i), or (k); and

“(d) meets the investor interest size requirements under
section HL 9, not including the exception in section HL
9(3)(h), for investors who are resident in New Zealand;
and

“(e) meets the further eligibility requirements relating to
investments under section HL 10, not including the excep-
tion in section HL 10(4)(b).

“When entity ceases to be foreign investment vehicle

“(2) An entity that becomes a foreign investment vehicle ceases
under this section to be a foreign investment vehicle if the
entity—

“(a) failsto meet arequirement under subsection (1)(a) and (b):
“(b) failsto meet arequirement under subsection (1)(c), (d), and
(e)—
“(i) onthelast day of a quarter; and
“(ii) onthelast day of the quarter following the quar-
ter referred to in subparagraph (i).

“Defined in this Act: foreign investment vehicle, portfolio investment entity,
portfolio investor class, quarter, resident in New Zealand, superannuation scheme

“HL 6 Investor membership requirement

“Investor membership requirement for entity other than
listed company

“(1) Theinvestor membership requirement for a portfolio investor
class of an entity that is not a company listed on a recognised
exchangein New Zealand and does not meet the requirements
of subsection (3) is that the portfolio investor class must
include—

“(@ 20 persons, treating—

“(i) dl interests held by persons associated under
section OD 8(3) (Further definitions of associated
persons) and included by subsection (5) as being
held by 1 person:

| |
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“(ii) all interests held by a portfolio investor proxy as
being held by 1 person:
“(b) aportfolio investment entity:
“(c) aforeign investment vehicle:
“(d) an entity that—
“(i) meetsthe eligibility requirements in sections HL 3
that are relevant to the entity; and
“(i1) hasnot chosen to be aportfolio investment entity:
“(e) alifeinsurer:
“(f) the New Zealand Superannuation Fund:
“(g) the Accident Compensation Corporation:
“(h) a Crown entity subsidiary of the Accident Compensa
tion Corporation:
“(i) the Earthquake Commission:
“() lessthan 20 persons, as determined under paragraph (a),

if—

“(i) the entity has 1 or more other portfolio investor
classes that satisfy paragraph (a); and

“(il) no investor in the class, other than the entity’s
manager or trustee, can control the investment
decisions relating to that class; and

“(iii) investors for which the entity would not meet the
investor membership requirement in the absence
of this paragraph have portfolio investor interests
with a total value of less than 10% of the total
value of portfolio investor interests in the entity.

“Investor membership requirement for listed company

The investor membership requirement for an entity that is a
company listed on a recognised exchange in New Zealand is
that—

“(a

“(b)
“(0)

the company must not have more than 1 portfolio inves-
tor class of investors holding portfolio investor interests
in the company; and

each investor must be a member of the portfolio inves-
tor class, and

each portfolio investor interest in the company must be
a share traded on the recognised exchange.
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“No investor membership requirement for entities similar to
unit trusts and certain superannuation funds

There is no investor membership requirement for an entity

that,—

“(a) if treated asaunit trust, would meet the requirements of
1 or more of paragraphs (a) and (c) to (e) of the defini-
tion of qualifying unit trust:

“(b) isasuperannuation fund established under the proposal
for the restructuring of the National Provident Fund
required by the National Provident Fund Restructuring
Act 1990.

“Interests of some associated investors included with
interests of investor for some purposes

For the purposes of subsection (1), the portfolio investor

interests of a person who is associated under section OD 8(3)

with an investor in aportfolio investor class are included with

the portfolio investor interests of the investor if—

“(@) theinvestor isnot listed in subsection (1)(b) to (i); and

“(b) theassociated person isnot listed in subsection (1)(b) to (i);
and

“(c) the associated person has a portfolio investor interest
fraction of 5% or more.

“Defined in this Act: associated person, company, foreign investment vehicle,
group investment fund, investor, portfolio entity investment, portfolio investment
entity, portfolio investor class, portfolio investor interest, portfolio investor
proxy, qualifying unit trust, recognised exchange, registered superannuation
scheme, unit trust

“HL 7 Investor return adjustment requirement: portfolio tax

“(1)

“(2)

rate entity
“When this section applies
This section applies to a portfolio tax rate entity.

“Investor return adjustment requirement

The investor return adjustment requirement is that the entity
must make an adjustment referred to in subsection (3) to reflect
the effect of the investor’s portfolio investor rate on—

|
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“(@) the amount of the entity’s portfolio entity tax liability;
and

“(b) the amount of a rebate under section HL 25 or HL 26.

“Nature of adjustment

An adjustment reflecting the effect of the investor’s portfolio
investor rate must be made to—
“(a@) the portfolio investor interest of each investor—

“(i) within 2 months of the end of the portfolio calcu-
lation period, if the entity has not made an elec-
tion under section HL 21 or HL 22; or

“(i1) within 2 months of the end of the tax year, if the
entity has made an election under section HL 21 or
HL 22:

“(b) the amount of each distribution to each investor.

“Investor may be offered choice of method

A portfolio tax rate entity may offer an investor a choice of the
method of adjustment.
“Defined in this Act: company, investor, portfolio calculation period, portfolio

entity tax liability, portfolio investor interest, portfolio investor rate, recognised
exchange, tax year, unit trust

“HL 8 Imputation credit distribution requirement:

“(1)

“(2)

imputation credit account company
“When this section applies

This section applies to a portfolio investment entity that is an
imputation credit account company.

“Imputation credit requirement

The imputation credit distribution requirement is that when
the entity makes a distribution to the members of a portfolio
investor class, the distribution must be fully credited for the
purposes of section CD 32 (Available subscribed capital
amount) to the extent permitted by the imputation credits that
the directors of the entity determine are available.
“ Defined in this Act: company, group investment fund, imputation credit, imputa-
tion credit account, investor, portfolio entity tax liability, portfolio investor
|
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interest, portfolio investor rate, portfolio tax rate entity, recognised exchange, tax
year, unit trust

“HL 9 Investor interest size requirement

“(1)

“(2)

“(3)

“(4)

“Investor interest size requirement

The investor interest size requirement for a portfolio invest-
ment entity isthat an investor in aportfolio investor class may
not hold more than 20% of the total portfolio investor interests
in the class.

“No investor interest size requirement for entities similar to
unit trusts and certain superannuation funds

There is no investor interest size requirement for an entity

that,—

“(a@) if treated asaunit trust, would meet the requirements of
1 or more of paragraphs (a) and (c) to (e) of the defini-
tion of qualifying unit trust:

“(b) isasuperannuation fund established under the proposal
for the restructuring of the National Provident Fund
required by the National Provident Fund Restructuring
Act 1990.

“Exception for certain investors

An entity with an investor holding more than 20% of the total

portfolio investor interests in a class does not breach the

investor interest size requirement if—

“(a) the entity is not a portfolio listed company and the
investor is listed in subsection (4):

“(b) theentity isaportfolio listed company and the investor
is listed in subsection (4) and holds |less than 40% of the
total portfolio investor interests in the class.

“Investors to which exception applies

A person may hold portfolio investor interests in a portfolio
investment entity that would otherwise breach the investor
interest size requirement for the entity if the investor is—
“(d) aportfolio investment entity:

“(b) aforeign investment vehicle:
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“(c) aportfolio investor proxy holding an investment in a
unit trust that satisfies 1 or more of paragraphs (a) and
(c) to (e) of the definition of qualifying unit trust:
“(d) an entity that—
“(i) meets the requirements in section HL 3 that would
be relevant if the entity were choosing to be a
portfolio investment entity; and
“(i1) hasnot chosen to be aportfolio investment entity:
“(e) alifeinsurer:
“(f) the New Zealand Superannuation Fund:
“(g) the Accident Compensation Corporation:
“(h) a Crown entity subsidiary of the Accident Compensa
tion Corporation:
“(i) the Earthquake Commission:
“(j) aperson who meets the requirements of subsection (5).

“Exception for shares in portfolio listed company held from
17 May 2006

An investor who is not listed in subsection (4)(a) to (i) may on a
date after 30 September 2007 hold portfolio investor interests
in a portfolio listed company that are more than 20% and not
more than 40% of the total interests of investorsin a portfolio
investor classif the investor holds portfolio interests that are
more than 20% and not more than 40% of the total interests of
investors on each day in the period beginning on 17 May 2006
and ending before the date.

“Interests of some associated investors included with
interests of investor for some purposes

For the purposes of subsections (1) and (5), the portfolio investor
interests of a person who is associated under section OD 8(3)
(Further definitions of associated persons) with an investor in
aportfolio investor class are included with the portfolio inves-
tor interests of the investor if—
“(@) theinvestor isnot listed in subsection (4)(a) to (i); and
“(b) theassociated person isnot listed in subsection (4)(a) to (i);
and
|
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“(c) the associated person has a portfolio investor interest
fraction of 5% or more.

“Defined in this Act: associated person, company, defined benefit fund, foreign
investment vehicle, group investment fund, investor, life insurer, New Zealand
resident, portfolio investment entity, portfolio investor class, portfolio investor
interest, portfolio investor interest fraction, recognised exchange, qualifying unit
trust, superannuation fund, unit trust

“HL 10 Further eligibility requirementsrelating to

“(1)

“(2)

“(3)

investments

“Investment type requirement

Theinvestment type requirement isthat the entity must use, or

have available to use, 90% or more by value of the entity’s

assets in deriving income from the owning or trading of—

“(@ aninterestin land:

“(b) afinancial arrangement:

“(c) an excepted financia arrangement:

“(d) a right or option concerning property referred to in
paragraphs (a) to (c).

“Income type requirement

The income type requirement is that the income allocated by
an entity to a portfolio investor class must, to the extent of
90% or more,—

“(a) bederived from property referred to in subsection (1); and
“(b) consist of the following:

“(i) dividends:

“(ii) income treated under subpart EW (Financial
arrangements rules) as being derived by the
entity:

“(iii) rent from an interest in land:

“(iv) proceeds from the disposal of property:

“(v) FIFincome.

“Entity shareholding investment requirement

The entity shareholding investment requirement isthat, for an
investment of the entity consisting of sharesin acompany that
is not listed in subsection (4),—
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“(@) theinvestment must carry voting interests in the com-
pany of less than 20%:

“(b) the market value of the investment, together with the
market value of the entity’s other investments carrying
voting interests in a company of more than 20%, must
be lessthan 10% of thetotal market value of the entity’s
investments.

“Investments not affected by shareholding investment
requirement
The investments referred to in subsection (3) do not include
shares in—
“(a) aportfolio investment entity:
“(b) aforeign investment vehicle:
“(c) an entity that—
“(i) meets the requirements in section HL 3 that would
be relevant if the entity were choosing to be a
portfolio investment entity; and
“(i1) hasnot chosen to be aportfolio investment entity:
“(d) alifeinsurer:
“(e) aportfolio land company.

“Class shareholding investment requirement

The class shareholding investment requirement is that, for

each portfolio investor class and each investment referred to

in subsection (3), the portfolio class fraction of the investment

must—

“(@) carry voting interestsin the company of less than 20%:

“(b) haveamarket valuethat, together with the market value
of the entity’s other investments carrying voting
interests in a company of more than 20%, is less than
10% of the total market value of the class's
investments.

“ Defined in this Act: anount, company, dividend, excepted financial arrangement,
FIF income, financial arrangement, foreign investment vehicle, futures contract,
income, interest, investor, portfolio class fraction, portfolio class investment
value, portfolio entity investment, portfolio investment entity, portfolio investor
class, portfolio land company, share
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“Becoming and ceasing to be portfolio investment entity

“HL 11 Election to become portfolio investment entity and

“(1)

“(2)

“(3)

“(4)

cancellation of election
“Notice of eection

An entity that meets the eligibility requirements in section HL 3
for an electing entity may choose to be a portfolio investment
entity by giving a notice in the prescribed form to the Com-
missioner at any time after 1 April 2007.

“When election effective

An election received by the Commissioner is effective on the
latest of the following:

“(@ 1 October 2007:

“(b) the date of formation of the entity:

“(c) the date nominated in the notice:

“(d) the date 30 days before the day of receipt.

“Notice of cancellation

An entity may choose at any time to cease being a portfolio
investment entity by giving a notice in the prescribed form to
the Commissioner.

“When cancellation effective

An election to cease being a portfolio investment entity
received by the Commissioner takes effect from the later of
the following:
“(a) the date on which the entity became a portfolio invest-
ment entity:
“(b) the date nominated in the notice:
“(c) the date 30 days before the day of receipt.
“ Defined in this Act: Commissioner, company, notice, portfolio investment entity,
quarter, recognised exchange, tax year
|
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“HL 12 Becoming portfolio investment entity

“(1)

“(2)

“(3)

“Requirement for effective election

An entity that makes an election under section HL 11 becomes a

portfolio investment entity unless, in the period ending 12

months after the date on which the election would be

effective—

“(a) the entity cancels the election:

“(b) the entity on the last day of each quarter in the period
failsto meet 1 or more of the éigibility requirementsin
sections HL 3.

“Income year for electing entity

If an entity becomes a portfolio tax rate entity on aday that is

not the first day of atax year, section 39 of the Tax Adminis-

tration Act 1994 applies as if—

“(a) theday beforetheday on which the election is effective
were the original balance date of the entity; and

“(b) thenext 31 March after the day on which the electionis
effective were a new balance date approved by the
Commissioner for the entity.

“Entity treated as disposing of, and reacquiring, property

If an entity becomes a portfolio investment entity, the entity is

treated for the purposes of this Act as, on the day before the

day on which the election is effective,—

“(@) transferring to another person all shares held by the
entity that—

“(i) satisfy section CX 44C(1)(a) and (b) (Proceeds from
disposal of certain shares by portfolio investment
entities); and

“(ii) are shares in a company that is not a portfolio
investment entity and does not become a portfo-
lio investment entity within the period of 6
months beginning from the day on which the
entity becomes a portfolio investment entity; and

“(b) receiving for the shares referred to in paragraph (a) an
amount of consideration equal to the market value of
the shares at that time; and
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“(c) acquiring the shares referred to in paragraph (a) from the

other person for an amount of consideration equal to the
amount referred to in paragraph (b).

“Paying tax and making returns

An entity that has chosen to be a portfolio tax rate entity

must—

“(a) pay income tax as required by section HL 19; and

“(b) make the returns required by section 57B of the Tax
Administration Act 1994.

“ Defined in this Act: amount, Commissioner, company, group investment fund,

lifeinsurer, portfolio investment entity, portfolio tax rate entity, share, superannu-
ation fund, tax year

“HL 13 Tax consequences from transition

“(1)

“(2)

“No penalty or interest arising from transition

An entity that becomes a portfolio investment entity is not
liable to pay any penalty or interest for which the entity would
otherwise be liable for an inaccuracy in an estimate, or
shortfall in the payment, of provisional tax to the extent that
the inaccuracy or shortfall arises because of—

“(a) the effect of the election on the length of the entity’s

income year under section HL 12(2):
“(b) thedisposal and acquisition referred to in section HL 12(3).

“Payment of tax liability arising from transition

An entity that becomes a portfolio investment entity in a tax

year and is liable to pay an amount of income tax (the tax

amount) because of the disposal and acquisition referred toin

section HL 12(3) may satisfy the liability by making payments

to the Commissioner of at least—

“(@) onethird of the tax amount, in the tax year in which the
entity becomes a portfolio investment entity; and

“(b) one half of the balance of the tax amount remaining
owing after the payments made under paragraph (a), in
the tax year following the tax year in which the entity
becomes a portfolio investment entity; and

|
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“(c) thebalance of the tax amount remaining owing after the

payments made under paragraphs (a) and (b), in the second

tax year following the tax year in which the entity
becomes a portfolio investment entity.

“ Defined in this Act: income tax, income year, interest, portfolio investment entity,
provisional tax, tax year

“HL 14 Ceasing to be portfolio investment entity

“(1)

“(2)

“(3)

“Cancellation or loss of eligibility

An entity that has chosen to be a portfolio investment entity

ceases to be a portfolio investment entity if—

“(a) the entity cancels the election under section HL 11:

“(b) the entity is no longer eligible to be a portfolio invest-
ment entity under section HL 4.

“When entity ceases to be portfolio investment entity

An entity ceases to be a portfolio investment entity under

subsection (1) on—

“(@) theday onwhich the entity’s election under section HL 11
is effective; or

“(b) the first day of the quarter following the quarter in
which the entity ceases under section HL 4 to be eligible
to be a portfolio investment entity.

“Entity treated as disposing of, and reacquiring, property
An entity that ceases to be a portfolio investment entity is
treated for the purposes of this Act as—

“(@) disposing of al shares held by the entity that satisfy
section CX 44C(a) and (b) (Certain income of portfolio
investment entities) to another person for an amount of
consideration equal to the market value of the shares at
the time; and

“(b) acquiring the shares referred to in paragraph (a) from the
other person for an amount of consideration equal to the
amount referred to in paragraph (a).

“ Defined in this Act: amount, portfolio investment entity, quarter, share
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“Periods relevant to calculation of portfolio entity tax

liability

“HL 15 Portfolio allocation period and portfolio calculation
period

“When this section applies

This section applies to a portfolio tax rate entity.

“(D)

“(2)

“(3)

“Portfolio allocation period
The portfolio alocation period for the entity for a tax year

iS—

“(a)
“(b)

“(0)

aday, if the entity does not choose a portfolio allocation

period under paragraph (b) or (c); or

a quarter, if the entity chooses the portfolio allocation

period by giving a notice to the Commissioner—

“(i) before the tax year:

“(ii) when the entity chooses to become a portfolio tax
rate entity; or

an income year, if the entity chooses to have a portfolio

calculation period of an income year under subsection

(3)(c) and chooses the portfolio allocation period by giv-

ing anotice to the Commissioner at the sametime asthe

choice under subsection (3)(c).

“Portfolio calculation period

The portfolio calculation period for the entity for a portfolio
allocation period in atax year is—

“(a)

“(b)
“(0)

a day, if the entity chooses the portfolio calculation

period by giving a notice to the Commissioner—

“(i) before the tax year:

“(ii) when the entity chooses to become a portfolio tax
rate entity; or

aquarter, if the entity does not choose a portfolio calcu-

lation period under paragraph (a) or (c); oOr

an income year, if the entity—

“(i) choosesunder section HL 21 to pay provisional tax;
and
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“(ii) choosesthe portfolio calculation period by giving

a notice to the Commissioner when the entity
makes the election under section HL 21.

“ Defined in this Act: Commissioner, notice, portfolio allocation period, portfolio
calculation period, portfolio tax rate entity, quarter, tax year

“ Allocation of income in some cases

“HL 16 Treatment of income not allocated to investor,

“(2)

“(2)

allocated but not vested in investor
“Treatment of unallocated income

If a portfolio tax rate entity has income or property in which
no investor has a portfolio investor interest and in which no
investor istreated as having an interest under subsection (2), the
portfolio tax rate entity istreated as being the soleinvestor in a
portfolio investor class having a portfolio investor interest in
the property or income.

“Treatment of income allocated before vesting in investor

A portfolio tax rate entity that is a superannuation fund may

treat a portfolio investor interest that is not vested in an inves-

tor for a portfolio alocation period as being vested in the

investor for the purposes of section HL 19 for the period if—

“(a) the portfolio investor interest is purchased by or for the
investor’'s employer; and

“(b) under an agreement between the investor and the inves-
tor's employer, subject to any contingencies, the
interest will vest in the investor in or before the end of a
period (the vesting period) beginning with the creation
of the interest; and

“(c) the agreement exists before the portfolio allocation
period; and

“(d) the vesting period ends after the portfolio allocation
period; and

“(e) the vesting period,—
“(i) if the entity exists on 17 May 2006, does not

exceed the longest vesting period alowed by the
|
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entity on 17 May 2006 for an interest created on
17 May 2006; or
“(ii) if the entity does not exist on 17 May 2006, does
not exceed 3 years.

“ Defined in this Act: income, investor, portfolio investor class, portfolio investor
interest, portfolio tax rate entity, superannuation fund

“HL 16B Certain new investorstreated as part of existing
portfolio investor class

A person who becomes an investor in a portfolio tax rate

entity may be treated by the entity as a member of an existing

portfolio investor class, of which the investor would not be a

member in the absence of this section, if—

“(@) theinvestor acquires portfolio investor interests that the
entity intends to qualify the investor as a member of the
class; and

“(b) theinterests do not qualify the investor as a member of
the class because the entity does not have sufficient
portfolio entity investments corresponding to the
interests; and

“(c) the entity acquires sufficient portfolio entity invest-
mentsto qualify theinvestor asamember of the classas
soon after the investor’ s acquisition of theinterestsasis
practicable.

““ Defined in this Act: investor, portfolio investor class, portfolio investor interest,
portfolio investor investment

“Calculating portfolio entity tax liability

“HL 17 Portfolio class net income and portfolio class net loss
for portfolio allocation period

“Portfolio class net income for portfolio allocation period

“(1) Theportfolio classnet income under this section for aportfo-
lio investor class for a portfolio alocation period is—
“(@) theamount calculated for the period under subsection (3),
if the calculated amount is more than zero; or
“(b) zero, if paragraph (a) does not apply.

189

10

15

20

25

30



Taxation (Annual Rates, Savings

Part 2 cl 85 Investment, and Miscellaneous Provisions)

New (unanimous)

“(2)

“(3)

“(4)

“Portfolio class net loss for portfolio allocation period

The portfolio class net loss under this section for a portfolio

investor class for a portfolio alocation period is—

“(@) the amount by which zero exceeds the amount calcu-
lated for the period under subsection (3), if the calculated
amount is less than zero; or

“(b) zero, if paragraph (a) does not apply.

“Calculation of amount for portfolio allocation period

The amount calculated under this subsection for the portfolio
allocation period isthe amount cal culated using the formula—

class assessable income — class deductions.

“Definition of items in formula

In the formula,—
“(@) class assessable income is the total amount of the
entity’ s assessable income allocated by the entity to—
“(i) the portfolio investor class; and
“(i1) the portfolio alocation period:
“(b) class deductions is the total amount of the entity’s
expenditure or loss—
“(i) for which the entity is allowed a deduction; and
“(ii) incurred by the portfolio entity investment in
deriving assessable income allocated to the port-
folio investor class; and
“(iii) alocated by the entity to the portfolio alocation
period.
““ Defined in this Act: amount, assessable income, deduction, portfolio allocation

period, portfolio class fraction, portfolio class net loss, portfolio entity invest-
ment, portfolio investment entity, portfolio investor class

“HL 18 Portfolio class taxable income and portfolio class

“(2)

taxable loss for portfolio allocation period

“Portfolio class taxable income for portfolio allocation
period

The portfolio class taxable income under this section for a

portfolio investor class for a portfolio alocation period is—
|
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“(3)

“(4)

“(9)

“(6)

‘)

|
“(@) theamount calculated for the period under subsection (3),
if the calculated amount is more than zero; or
“(b) zero, if paragraph (a) does not apply.

“Portfolio class taxable loss for portfolio allocation period

The portfolio class taxable loss under this section for a port-

folio investor class for a portfolio allocation period is—

“(@) the amount by which zero exceeds the amount calcu-
lated for the period under subsection (3), if the calculated
amount is less than zero; or

“(b) zero, if paragraph (a) does not apply.

“Calculation of amount for portfolio allocation period

The amount calculated under this subsection for the portfolio
investor class and the portfolio allocation period is calculated
using the formula—

class net income — class net loss — other loss used.

“Definition of items in formulas
The items in the formula are defined in subsections (5) to (7).

“Class net income

Class net income is the amount of the portfolio class net
income under section HL 17 of the class for the period.

“Class net loss

Class net loss is the amount of the portfolio class net loss
under section HL 17 of the class for the period.

“Other loss used

Other loss used is the lesser of the following amounts:
“(a@) thetotal amount for the class of—

“(i) the portfolio entity formation loss that has not
been offset against portfolio class net income for
an earlier allocation period and may be allocated
to the allocation period under section HL 27:

“(i) the portfolio class land loss that has not been
offset against portfolio class net income for an

|
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earlier allocation period and may be allocated to
the allocation period under section HL 29:
“(b) the total amount of the class net income referred to in
subsection (5).
“ Defined in this Act: amount, portfolio allocation period, portfolio class land loss,
portfolio class net income, portfolio class net loss, portfolio class taxable income,

portfolio class taxable loss, portfolio entity formation loss, portfolio investor
class, portfolio investor interest, tax year

“HL 19 Portfolio entity tax liability and rebates of portfolio

“(1)

“(2

“(3)

tax rate entity for period
“Portfolio entity tax liability

The portfolio entity tax liability of aportfolio tax rate entity,

for a period (the calculation period) for which the entity is

required to calculate the portfolio entity tax liability, is—

“(a) the total of the amounts calculated under subsection (3)
for the calculation period and each investor to which the
liability relates, if the total is more than zero; or

“(b) zero, if paragraph (a) does not apply.

“ Amount of rebate under section HL 25

For the purposes of section HL 25, the amount of a rebate for a

portfolio tax rate entity for a calculation period is—

“(@) the amount by which zero exceeds the total of the
amounts calculated under subsection (3) for the calcula-
tion period and each investor to which the rebate
relates, if the total is less than zero; or

“(b) zero, if paragraph (a) does not apply.

“Calculation of amount for calculation period

The amount calculated under this subsection for an investor

and calculation period is the total of the amounts calculated

using the formula in subsection (4) for—

“(a) each day of aportfolio allocation period in the calcula
tion period; and

“(b) each portfolio alocation period in the calculation
period; and

“(c) the portfolio investor class of the investor.
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“(4)

“(59)

“(6)

“(7)

“(8)

“(9)

“Formula
The formulais—

investor fraction x (income — loss) x rate
days in alocation period.

“Definition of items in formula
The items in the formula are defined in subsections (6) to (10).

“Investor fraction

Investor fraction is the investor’s portfolio investor interest
fraction on the day.

“Income

Income is the portfolio class taxable income under section HL
18 for the investor’s portfolio investor class and the portfolio
allocation period.

“Loss

Loss is the portfolio class taxable loss under section HL 18 for
the investor’ s portfolio investor class and the portfolio aloca-
tion period.

“Rate

Rateis—

“(a) theportfolioinvestor ratefor theinvestor for the portfo-
lio allocation period, if paragraph (b) does not apply; or

“(b) 33%, if the entity is treated as the sole investor under
section HL 16.

“Days in allocation period

“(10) Daysin allocation period isthe number of daysin the portfo-

lio allocation period.

“ Defined in this Act: amount, investor, portfolio alocation period, portfolio class
taxable income, portfolio investor class, portfolio investor interest fraction, port-
folio investor rate, portfolio tax rate entity, tax year
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“Payment by portfolio tax rate entity of tax for tax year

“HL 20 Payments of tax by portfolio tax rate entity making

“(1)

“(2)

“(3)

“(4)

“(5)

no election
“When this section applies

This section appliesto a portfolio tax rate entity for atax year
if the entity does not make an election under section HL 21 or HL
22 for the tax year.

“Portfolio calculation period

The portfolio calculation period of the entity for the tax year
must be a quarter.

“ Amount of payments

After each portfolio calculation period for the tax year, the

entity must make a payment to the Commissioner—

“(a) of anamount of incometax equal to the portfolio entity
tax liability of the entity for the portfolio calculation
period; and

“(b) within the period of 1 month beginning from the end of
the portfolio calculation period.

“Entity not required to pay provisional tax

The entity isnot required to pay provisional tax under subpart
MB (Provisional tax) for the tax year.

“Payment to Commissioner of residual value of investor’s
interest

If an investor in the entity has, at the end of the investor’s
portfolio investor exit period, a portfolio investor interest with
avalue of morethan zero, the entity must pay an amount equal
to the value of the interest to the Commissioner at the same
time as the payment referred to in subsection (3) for the portfo-
lio calculation period in which the portfolio investor exit
period ends.

“ Defined in this Act: Commissioner, income tax, interest, portfolio calculation

period, portfolio entity tax liability, portfolio investor exit period, portfolio tax
rate entity, provisional tax, quarter, tax year
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“HL 21 Payments of tax by portfolio tax rate entity choosing

“(1)

“(2)

“(3)

to pay provisional tax
“When this section applies

This section appliesto a portfolio tax rate entity for atax year

if—

“(a) the portfolio calculation period of the entity for the tax
year is the income year corresponding to the tax year;
and

“(b) theentity choosesto be subject to this section for the tax
year.

“Provisional tax

The entity must pay provisional tax under subpart MB (Provi-
sional tax) for the income year corresponding to the tax year.

“Notice of eection

The entity must give the Commissioner notice of an election

to be subject to this section—

“(a@) in the prescribed form; and

“(b) by the date by which the entity is required to choose a
portfolio alocation period and portfolio calculation
period for the tax year.

“ Defined in this Act: Commissioner, notice, portfolio allocation period, portfolio
calculation period, portfolio tax rate entity, provisional tax, tax year, year

“HL 22 Payments of tax by portfolio tax rate entity choosing

“(1)

to make payments when investor leaves

“When this section applies

This section applies to a portfolio tax rate entity for atax year

if—

“(a) theportfolio allocation period and the portfolio calcula
tion period of the entity for the tax year are 1 day; and

“(b) theentity choosesto be subject to this section for the tax
year.
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“(2)

“(3)

“(4)

“(9)

“Amount of payment for withdrawing investor

After each portfolio investor exit period for an investor in a
portfolio investor class, the entity must make a payment to the
Commissioner—
“(@) of anamount of incometax equal to the portfolio entity
tax liability of the entity for—
“(i) the portfolio investor exit period; and
“(ii) theinvestor asamember of the portfolio investor
class; and
“(b) within the period of 1 month beginning from the end of
the month in which the portfolio investor exit period
ends.

“ Amount of payment for investors remaining at end of tax
year

After each tax year, the entity must make a payment to the

Commissioner—

“(@) of anamount of incometax equal to the entity’ s portfo-
lio entity tax liability for the tax year for theinvestorsin
the entity at the end of the tax year, allowing for any
payment made under subsection (2) by the entity for any
of the investors; and

“(b) within the period of 1 month beginning from the end of
the tax year.

“Entity not required to pay provisional tax

The entity is not required to pay provisional tax under subpart
MB (Provisional tax) for the tax year.

“Notice of eection

The entity must give the Commissioner notice of an election

to be subject to this section—
“(a@ in the prescribed form; and

“(b) by the date by which the entity is required to choose a

portfolio alocation period and portfolio calculation
period for the tax year.

“ Defined in this Act: Commissioner, income tax, interest, investor, notice, portfo-

lio alocation period, portfolio calculation period, portfolio entity tax liability,

|
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portfolio investor class, portfolio investor exit period, portfolio tax rate entity,
provisional tax, tax year

“Results for investors

“HL 23 Portfolio investor allocated income and portfolio

“(1)

“(2)

“(3)

“(4)

investor allocated loss

“When this section applies

This section applies to a person who is treated by a portfolio
investment entity or portfolio investor proxy as an investor in
a portfolio investment entity on a day in atax year.

“Portfolio investor allocated income for period

The person is treated as deriving in the tax year from the

portfolio investment entity an amount of portfolio investor

allocated income equal to—

“(a) the amount described in subsection (4), if that amount is
more than or equal to zero; or

“(b) zero, if paragraph (a) does not apply.

“Portfolio investor allocated loss for period

The personistreated ashaving in thetax year in relation to the

entity an amount of portfolio investor allocated loss equal

to—

“(@) the amount by which zero is more than the amount
given by subsection (4), if the amount given by subsection
(4) is less than zero; or

“(b) zero, if paragraph (a) does not apply.

“ Amount

The amount that determines whether an investor has portfolio

investor allocated income or portfolio investor alocated loss

for atax year is the total of the amounts calculated using the

formulain subsection (5) for—

“(a) each portfolio alocation period in the tax year; and

“(b) each day of the portfolio allocation period; and

“(c) each portfolio investor class to which the investor
belongs on the day.
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“(9

“(6)

“Formula
The formulais—

investor fraction x (class income — class 10ss)
days in period.

“Definition of items in formula

In the formula,—

“(@) investor fraction isthe portfolio investor interest frac-
tion of theinvestor as part of the portfolio investor class
on the day:

“(b) class income is the amount under section HL 18 of the
portfolio class taxable income for the portfolio alloca-
tion period:

“(c) classlossisthe amount under section HL 18 of the portfo-
lio class taxable loss for the portfolio investor class for
the portfolio allocation period:

“(d) daysin period is the number of days in the portfolio
allocation period.

““ Defined in this Act: amount, investor, portfolio allocation period, portfolio class

taxable income, portfolio class taxable loss, portfolio investment entity, portfolio

investor allocated income, portfolio investor allocated loss, portfolio investor
class, portfolio investor interest fraction, portfolio investor proxy, tax year

“HL 24 Treatment of portfolio investor allocated loss for

“(2)

“(2

zero-rated portfolio investors and investors with
portfolio investor exit period

“When this section applies

This section applies for an investor in a portfolio tax rate

entity for a period in atax year, if—

“(@) the investor is a zero-rated portfolio investor and the
period is a tax year:

“(b) the entity makes payments of income tax under section
HL 20 and the period is a portfolio investor exit period
for the investor.

“Deduction for excess of portfolio investor allocated loss

The investor has a deduction under section DB 43B (Zero-rated
portfolio investor and portfolio investor allocated loss) in the
|
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income year corresponding to the tax year of an amount equal
to the total amount of portfolio investor allocated |oss under
section HL 23 for the period.
“ Defined in this Act: amount, deduction, income year, investor, portfolio allocation

period, portfolio investor allocated income, portfolio investor allocated loss,
portfolio investor exit period, tax year, zero-rated portfolio investor

“Rebate for entity

“HL 25 Treatment of portfolio investor allocated loss for

“(1)

“(2)

other investors

“Investor in entity making payments of tax under section
HL 20

A portfolio tax rate entity that makes payments of tax under
section HL 20 has a rebate of tax under section KI 1 (Rebate for
portfolio tax rate entity relating to certain investors), of an
amount given by section HL 19(2) for a portfolio calculation
period and an investor if—
“(a@) the portfolio calculation period does not include a part
of a portfolio investor exit period for the investor; and
“(b) theinvestor is not a zero-rated portfolio investor.

“Investor in entity making payments of tax under section
HL 22

A portfolio tax rate entity that makes payments of tax under
section HL 22 has a rebate of tax under section KI 1, for a tax
year and an investor who is not a zero-rated portfolio
investor,—

“(@) of an amount given by section HL 19(2); and

“(b) at the time that the entity would be required to make a
payment of tax in relation to the tax year and the inves-
tor, if the entity were liable to make such a payment
instead of having a rebate.

“ Defined in this Act: amount, deduction, income year, investor, portfolio allocation
period, portfolio investment entity, portfolio investor allocated income, portfolio
investor alocated loss, portfolio investor rate, tax year, zero-rated portfolio
investor
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“Treatment of credits received by entity

“HL 26 Creditsreceived by portfolio investment entity or
portfolio investor proxy

“When this section applies

“(1) This section applies to an entity that receives an imputation

credit, acredit for tax paid in aforeign country or territory, or

a credit for tax paid or withheld if the entity is—

“(a) aportfolio tax rate entity that has not made an election
under section HL 21:

“(b) aportfolio investor proxy for an investor in a portfolio
tax rate entity that has not made an election under
section HL 21.

“Use of credit by entity
“(2) The entity may not, except as alowed by this section,—
“(@) use the credit to reduce the liability of the entity for
income tax or to obtain arefund of income tax:
“(b) attach the credit to any distribution or transfer the credit
to any other person.

“Tax credit allocated to investor

“(3) For aportfolio alocation period to which the entity allocates a
credit, the amount of the credit that is allocated to an investor
is the total of the amounts calculated using the formula in
subsection (4) for each day of the period.

“Formula
“(4) Theformulais—

credit x class fraction x investor fraction
days in period.

“Definition of items in formula

“(5) Intheformulain subsection (4),—

“(@) credit istheamount of the credit received by the entity
in relation to the portfolio entity investment that gives
rise to the credit:

| |
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|

“(b) class fraction is the portfolio class fraction, of the
investor’'s portfolio investor class, in relation to the
portfolio entity investment:

“(c) investor fraction isthe portfolio investor interest frac-
tion of the investor:

“(d) daysin period is the number of days in the portfolio
allocation period.

“ Application of subsections (7) to (10)

For an investor in a portfolio tax rate entity who is allocated
under subsection (3) acredit for aportfolio allocation periodin a
portfolio calculation period in atax year,—

“(a) subsection (7) applies—

“(i) to creditsallocated to the tax year, if the investor
is a zero-rated portfolio investor:

“(ii) to credits allocated to a portfolio allocation
period that is part of a portfolio investor exit
period, if the entity makes payments of tax under
section HL 20 and the investor is not a zero-rated
portfolio investor:

“(b) subsection (8) applies to credits that are allocated to a
portfolio allocation period in a portfolio investor exit
period and are not treated as a credit against tax payable
by the entity, if the entity makes payments of tax under
section HL 22 and the investor is not a zero-rated portfo-
lio investor:

“(c) subsections (9) and (10) apply if subsections (7) and (8) do
not apply.

“Zero-rated portfolio investor or investor with portfolio
investor exit period for interest in entity that makes
payments under section HL 20

The investor is treated as receiving for the tax year for the

allocated credits,—

“(a@) if the credits are under subpart LC (Foreign tax), a
credit against income tax payable by the investor of the
amount that is the lesser of the following:

“(i) the amount of the allocated credits:
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“(i) the amount calculated by multiplying the amount
of portfolio investor allocated income for the
investor for the tax year by the basic rate of tax
for the investor for the tax year under schedule 1
(Basic rate of income tax and specified superan-
nuation contribution withholding tax):
“(b) if the credits are not under subpart LC, the allocated
amount of each type of credit.

“Reduction of credit

“(7B) The amount of a credit received by an investor under sub-

“(8)

“(9)

section (7)(b) is reduced by the amount found by multiplying
0.33 and the portfolio entity formation loss allocated to the
investor for the income year.

“Investor with portfolio investor exit period for interest in
entity that makes payments under section HL 22

The investor is treated as receiving for the tax year of the
portfolio calculation period, for the unused allocated
credits,—

“(a@) if the credits are under subpart LC, a credit against
income tax payable by theinvestor of the amount that is
the lesser of the following:

“(i) the amount of the allocated credits:

“(ii) the amount calculated by multiplying the amount
of portfolio investor allocated income for the
investor for the tax year by the basic rate of tax
for the investor for the tax year under schedule 1:

“(b) if the credits are not under subpart LC, the allocated
amount of each type of credit.

“Other investor: credit for entity for foreign tax credits

The entity is treated as receiving for the tax year of the
portfolio calculation period, for credits under subpart LC allo-
cated to the investor, a credit against income tax payable for
the portfolio calculation period by the entity of the amount
that is the lesser of the following:

“(@) thetotal of—
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“(i) the credits allocated to the portfolio calculation
period; and
“(ii) the credits alocated to earlier portfolio calcula-
tion periods in the tax year and not received by
the entity as a credit against income tax payable
for those portfolio calculation periods:
“(b) the amount of the entity’s portfolio entity tax liability
for the portfolio calculation period for the investor.

“Other investor: credit for entity for other credits

“(20) The amount of the credits not under subpart LC allocated to
the investor under subsection (2) is treated as—
“(a) acredit against tax payable by the entity of the amount
that is the lesser of the following:
“(i) the amount of the credits:
“(i) the amount referred to in subsection (9)(h), reduced
by the amount of the credit given by subsection (9):
“(b) arebate of tax under section KI 1 (Rebate for portfolio
investment entity relating to certain investors), for the
entity and the portfolio calculation period, of the
amount of the creditsthat is not used under paragraph (a).
“ Defined in this Act; amount, income tax, investor, net income, portfolio allocation
period, portfolio class fraction, portfolio entity investment, portfolio investment
entity, portfolio investor alocated income, portfolio investor class, portfolio

investor exit period, portfolio investor interest fraction, portfolio investor proxy,
tax year, zero-rated portfolio investor

“Treatment of losses for entity

“HL 27 Portfolio entity formation loss
“Portfolio entity formation loss

“(1) Theportfolio entity formation loss of aportfolio investment
entity is the total amount for the entity, at the time the entity
becomes a portfolio investment entity, of net loss arising from
a period ending before the entity becomes a portfolio invest-
ment entity that may be carried forward under subparts | E and
IF (which relate to tax losses generally) to the quarter inwhich
the entity becomes a portfolio investment entity.

| |
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“Carrying forward portfolio entity formation loss of entity
other than portfolio tax rate entity

The portfolio entity formation loss of a portfolio investment
entity that is not a portfolio tax rate entity or that makes
payments of income tax under section HL 21 may be carried
forward under subparts |E and |IF to an income year in which
the entity is a portfolio investment entity.

“Increase in portfolio entity formation loss if allocation
results in reduction of deduction, credit, or rebate

If portfolio entity formation lossis allocated by a portfolio tax
rate entity to an investor for an income year (the current
year), the portfolio entity formation loss that is available for
alocation for the following income year, after alowing for
the amount allocated during the current year, is increased by
the following:

“(@) the amount of any reduction under section DB 43B(2)
(Zero-rated portfolio investor and portfolio investor
allocated loss) of a deduction under section DB 43B(1) for
the current year:

“(b) the amount of any reduction of credit under section HL
26(7B) divided by 0.33 for the current year:

“(c) the amount of any reduction of rebate under section Ki
1(3) (Rebate for portfolio tax rate entity relating to cer-
tain investors) divided by 0.33 for the current year.

“ Defined in this Act: amount, net income, net loss, portfolio allocation period,

portfolio class net income, portfolio entity formation loss, portfolio investment
entity, portfolio tax rate entity

“HL 28 Portfolio class taxable income and portfolio class

“(D)

taxable loss for tax year
“Portfolio class taxable income for tax year

The portfolio class taxable income under this section for a

portfolio investor class for atax year is—

“(a) the amount calculated for the tax year under subsection
(3), if the calculated amount is more than zero; or

“(b) zero, if paragraph (a) does not apply.
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“(2)

“(3)

“(4)

“(59)

“(6)

“Portfolio class taxable loss for tax year

The portfolio class taxable loss under this section for a port-

folio investor class for atax year is—

“(@) the amount by which zero exceeds the amount calcu-
lated for the tax year under subsection (3), if the calcu-
lated amount is less than zero; or

“(b) zero, if paragraph (a) does not apply.

“Calculation of amount for tax year

The amount calculated under this subsection for the portfolio
investor class and the tax year is the total of the amounts
calculated for each portfolio allocation period in the tax year
using the formula—

class tax income — class tax loss.

“Definition of items in formulas
The items in the formula are defined in subsections (5) and (6).

“Class tax income

Class tax income is the amount of the portfolio class taxable
income under section HL 18 of the portfolio investor class for
the portfolio allocation period.

“Class tax loss

Classtax lossisthe amount of the portfolio class taxable loss
under section HL 18 of the portfolio investor classfor the portfo-
lio allocation period.

““ Defined in this Act: amount, portfolio allocation period, portfolio class taxable

income, portfolio class taxable loss, portfolio investor class, portfolio investor
interest fraction, tax year

“HL 29 Treatment of portfolio class taxable loss and portfolio

“(1)

class land loss for tax year

“Portfolio class taxable loss for tax year other than
portfolio class land loss

If a portfolio investor class has, for a portfolio calculation

period, a portfolio class taxable loss that is not a portfolio
|
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“(3)

|
class land loss, the portfolio class taxable loss may not be
carried forward to a later portfolio calculation period.

“Portfolio class land loss for tax year

If aportfolio investor class has a portfolio classland lossfor a
portfolio calculation period, the portfolio class land loss may
be carried forward for the portfolio investor classto following
portfolio calculation periods and used to reduce the amount of
portfolio class taxable income under section HL 18 for a later
portfolio allocation period.

“Meaning of portfolio class land loss

A portfolio class land loss, for a portfolio investor class,
means the portfolio class taxable loss of the portfolio investor
class for a portfolio calculation period—
“(a) at the end of which, the class has interests in portfolio
entity investments that—
“(i) areinvestments in land or shares in a portfolio
land company; and
“(ii) have a portfolio class investment value that is
more than 50% of the portfolio class investment
valuefor al portfolio entity investmentsin which
the class has interests; and
“(b) for which the class has a portfolio class taxable loss of
more than zero.
“ Defined in this Act: land, net income, net loss, portfolio class investment value,
portfolio class land loss, portfolio class taxable income, portfolio class taxable

loss, portfolio entity investment, portfolio investment entity, portfolio investor
class, portfolio land company, tax year

“Portfolio investor proxies

“HL 30 Portfolio investor proxies

“(1)

“Eligibility of person to be portfolio investor proxy

An entity is eligible to be a portfolio investor proxy for an
investor in aportfolio investment entity for a portfolio alloca
tion period if—
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New (unanimous)

“(2)

“(3)

|
“(a) the portfolio investment entity is not a portfolio listed
company; and
“(b) theentity holdsaportfolioinvestor interest for aninves-
tor in the portfolio investment entity; and
“(c) the entity gives to the portfolio investment entity—
“(i) a notice that the entity is holding the portfolio
investor interest as aportfolio investor proxy; and
“(i1) other information that the Commissioner requires
the entity to provide with the notice.

“Role of portfolio investor proxy

An entity who isaportfolio investor proxy holding a portfolio
investor interest for an investor for a portfolio allocation
period must perform the responsibilities given by subsection (3)
in relation to amounts allocated to the entity as holder of the
interest for the period as if—
“(@) the entity were a portfolio investment entity; and
“(b) the portfolio investor interest were an interest of the
investor in the income of the entity; and
“(c) the portfolio investor allocated income, portfolio inves-
tor allocated loss, and distributions received by the
entity for the investor were income or loss—
“(i) of the entity; and
“(i) to which the investor is entitled by the portfolio
investor interest.

“Responsibilities of portfolio investor proxy

The responsibilities of an entity referred to in subsection (2) in

relation to amounts allocated to the entity are to—

“(a) alocate, to the investor, portfolio investor allocated
income and portfolio investor alocated loss for the
portfolio allocation period; and

“(b) distribute, to the investor, distributions and credits for
the period; and

“(c) pay income tax on portfolio investor allocated income
for the period; and

“(d) adjust the portfolio investor interest of the investor, or
the distributions to the investor, to reflect the effect of

|
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New (unanimous)
| |
the investor’s portfolio investor rate on the amount of
distributions under paragraph (b) and payments under par-
agraph (c); and
“(e) provide to the Commissioner—

“(i) returns relating to the allocations, distributions,
credits, and payments referred to in paragraphs (a)
to (c); and

“(i1) other information that the Commissioner requires
the entity to provide.

““ Defined in this Act: Commissioner, income, income tax, investor, loss, notice,
portfolio alocation period, portfolio investment entity, portfolio investor alo-
cated income, portfolio investor allocated loss, portfolio investor class, portfolio
investor interest, portfolio investor proxy, portfolio investor rate, tax year’.

Struck out (unanimous)
I 1

86  Net losses may be offset against future net income
(1) After section IE 1(2B), the following is inserted:

“(2BB) If ataxpayer is a portfolio investment entity,—
“(a) thetaxpayer may not carry forward anet loss under this
section unless permitted by section HL 13; and
“(b) inthe calculation of the taxpayer’sliability to pay port-
folio investment entity tax for a period, this section and
section IF 1 apply asif the period were anincomeyear.”

(2) Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)
[ |
86 Net losses may be offset against future net income
After section IE 1(2B), the following is inserted:

“(2BB) If ataxpayer isaportfolio tax rate entity, the taxpayer may
not carry forward a net loss under this section.”
| |

87 FIF net losses
(1) Insection lE 4,—
(8 subsections (2), (3), and (6) are repealed:
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(b) in subsection (5), “or (db)”’ is inserted after “CQ
5(1)(d)” in both places that it occurs.

Struck out (unanimous)

1 1
(2)  Ssubsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
L ]
New (unanimous)
| |
(2) Subsection (1) applies for income years beginning on or after 1
April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.
87B Companiesincluded in group of companies
In section 1G 1(2), in the words before paragraph (a), *“, none
of which is a portfolio investment entity,” is inserted after
“companies’.
|
88  Group of companies FIF net losses
(1) Section IG 5(2) is repealed.
(2) In section IG 5(4), “subsection (2) or (3)” is replaced by

“subsection (3)”.
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Struck out (unanimous)
I 1
(3) Subsection (1) and (2) apply for income years beginning on or

after—

(@
(b)

1 April 2007, for a person who does not make an elec-

tion under paragraph (b); or

1 October 2007, for a company, group investment fund,

or superannuation fund that intends to be a portfolio

investment entity and chooses to delay the application

to the person of changes made by this Act to the rules

relating to FIFs by giving a notice to the

Commissioner—

(i) before 1 April 2007, if the person exists before
that date; or

(i)  within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

New (unanimous)

)

Subsections (1) and (2) apply for income years beginning on or
after 1 April 2007—

(@
(b)

beginning with 1 April 2007 for a person who does not

make an election under paragraph (b); or

beginning with 1 October 2007 for a person that is a

company, group investment fund, or superannuation

fund that intends to be a portfolio investment entity and

chooses to delay the application to the person of

changes made by this Act to therulesrelating to FIFs by

giving a notice to the Commissioner—

(i) before 1 April 2007, if the person exists before
that date; or

(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.
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89
L

2

Rebate in respect of gifts of money

In section KC 5(1)(cp), “Limited.” isreplaced by “Limited:”

and the following is added:

“(cq) Children on the Edge (NZ) Trust:

“(cr) DIPS'N Charitable Trust (International):

“(cs) The New Zealand Council of the Ramaba Mukti Mis-
sion Trust Board:

“(ct) Waterharvest Trust:

“(cu) Zonta International District 16 (New Zealand) Charita-
ble Trust.”

Subsection (1) applies for the 200607 and later income years.

Struck out (unanimous)

Determination of net income

In section KD 1(2)(g)(ii),—

(@ intheformula “(c —d)” isreplaced with “c”:

(b) in the definition of the item c, *corresponds’ is
replaced with “ corresponds; and”:

(c) the definition of the item d is repealed.

New (unanimous)

90
D

2

Deter mination of net income
After section KD 1(1)(e)(vii), the following is added:

“(viii) any amount of portfolio investor allocated
income that is not excluded income of the person
and would be excluded income of the person in
the absence of section CX 44D(1)(b); and”.

In section KD 1(2)(g)(ii),—

(& intheformula “(c —d)” isreplaced by “c”:

(b) in the definition of the item c, *corresponds’ is
replaced by “ corresponds; and”:

(c) the definition of the item d is repealed.

91
L)

(2)

Calculation of subpart KD credit

In section KD 2(2), in the definition of theitem IWP or CTC,
in paragraph (a), “:” isreplaced by “; or”.

Subsection (1) applies for the 200607 and later income years.
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92
L

(2)

93
D)

“(2)

212

In-work payment

In section KD 2AAA,—

(& in subsection (1)(d), “subsection (7)” is replaced by
“subsection (8)”:

(b) insubsection (2), the definition of weeksis replaced by
the following:

“weeks,—

“(@ for 2 or more eligible periods forming 1 continuous
period, is the number of whole 1-week periods in the
continuous period for which the principal caregiver or
the principal caregiver’s spouse, civil union partner, or
de facto partner has, from the activity, income to which
subsection (1)(d)(i) and (ii) refer:

“(b) for an eligible period to which paragraph (a) does not
apply, is the number of whole 1-week periods in the
eligible period for which the principal caregiver or the
principal caregiver’s spouse, civil union partner, or de
facto partner has, from the activity, income to which
subsection (1)(d)(i) and (ii) refer”:

(c) insubsection (5)(a),—

()  insubparagraph (i), “(x), (xi), (xii), (xiii), (xiv),
(xv), and (xvi)” isreplaced by *(xi), (xii), (xiii),
(xiv), and (xv)":

(i) thefollowing is inserted after subparagraph (ii):

“(iii) paid asaresult of anincapacity, suffered before 1
January 2006, due to personal injury by accident
within the meaning of section 26 of the Injury
Prevention, Rehabilitation, and Compensation
Act 2001:”.

Subsection (1) applies for the 200607 and later income years.

Rules for subpart KD credit

Section KD 2AA(2) is replaced by the following:

“Principal caregiver

A person (person A) is a principal caregiver of a child if
person A lives apart from another qualifying person for that
dependent child, and person A has the dependent child in their
exclusive care for periods totalling at least one-third of—
“(a) a4-month period:

“(b) thetax year:
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(2)

“(c) the entitlement period, in the case of the parental tax
credit.”

Section KD 2AA(2B) is replaced by the following:

“Principal caregiver for eligible period for purposes of in-
work payment

“(2B) A person (person A) isaprincipal caregiver of achild for an

eligible period under section KD 2AAA(2) if person A lives
apart from another qualifying person for that dependent child,
and person A has the dependent child in their exclusive care
for periods totalling at least one-third of a 4-month period or
the tax year, whether or not those periods coincide with the
eligible period.”

(3) Subsections (1) and (2) apply for the 200607 and later income
years.
Struck out (unanimous)
1 1
94  Calculation of family tax credit
In section KD 3(1), “In this section” is replaced by “In this
section and section KD 3A”.
L ]
New (unanimous)
| |
94  Calculation of family tax credit
(1) Insection KD 3(1), “In this section” is replaced by “In this

)

section and section KD 3A”.

In section KD 3(1), paragraphs (bb) and (bc) of the definition
of qualifying person are replaced by the following:

“(bb) the person is not a spouse, civil union partner, or de
facto partner of a person who is eligible to be a transi-
tional resident and who has not made an election under
section FC 24(3) (Transitional resident); and”.

94B Allowance of credit of tax in end of year assessment

(1)

After section KD 4(4), the following is inserted:

“(4B) A personisnot liablefor ashortfall penalty under Part 9 of the

Tax Administration Act 1994 in relation to an amount that the
|
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New (unanimous)

|
Commissioner is entitled to recover under this section if the
setoff or refund wasin excess of the proper amount because—
“(a) theperson applied under section 41 of the Tax Adminis-
tration Act 1994 and before 1 April 2007 for a credit of
tax; and
“(b) at thetime of the application, the person was eligible to
be a transitional resident; and
“(c) before 1 June 2007, the person gave notice to the Com-
missioner that they did not wish the application to be
treated under section FC 24(4) (Transitional resident) asan
election under section FC 24(3).”

95 Credit of tax by instalments

(1) Insection KD 5(6A)(b)(ii),—
(@ ‘“rates of family support credit” is replaced by

“amounts of family support credit, in-work payment”:

(b) “KD 2" isreplaced by “KD 2, KD 2AAA,".

(2)  Ssubsection (1) applies for the 200607 and later income years.

96 Adjustment of family support amounts, abatement
threshold amounts, amounts of in-work payment and
parental tax credit, and amount of family tax credit
In section KD 5C(1)(d), “the amount of the family tax credit”
is replaced by “the figure in the definition of the item
amount”.

97 Commissioner to deliver credit of tax by instalments

(1) Insection KD 7(3A), “any person acredit of tax” is replaced
by *“any person acredit of tax with an income-tested benefit”.

(2) Section KD 7(3C) is repealed.

Struck out (unanimous)

| 1

98 New subpart K1 inserted

(1) After subpart KH, the following is inserted:

L ]
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Struck out (unanimous)

“(D)

“(2)

(2)

“ Subpart KI—Portfolio investor rebates

“KI 1 Rebate for investor in portfolio investment entity other
than zero-rated portfolio investor

“Portfolio investor rebate

Aninvestor in a portfolio investment entity who is not a zero-
rated portfolio investor is allowed aportfolio investor rebate
as arebate of income tax arising in atax year if the entity has,
for a portfolio entity period in the tax year,—

“(a)

“(b)

an imputation credit or a credit for tax paid or withheld
giving riseto atax credit for the investor under section HL
18 (Credits received by portfolio investment entity):
anet loss giving rise to a rebate for the investor under
section HL 16 (Treatment of portfolio investor attributed
l0ss).

“ Amount

The amount of an investor’'s portfolio investor rebate that
produces arebate of tax for atax year (thecurrent year) isthe
lesser of the following amounts—

“(a)

“(b)

the total of—

“(i) theamount of each credit referred to in subsection
(1)(a) arising in the current year:

“(ii) theamount of each rebate under section HL 16 aris-
ing in the current year:

“(iii) theamount of credits referred to in subsection (1)(a)
and rebates under section HL 16 arising before the
current year that have not produced a rebate
before the current year:

the total for the tax year of provisional tax, tax deduc-

tions, and resident withholding tax paid to the Commis-
sioner in the tax year for the credit of the investor.

“ Defined in this Act: Commissioner, imputation credit, investor, net loss, portfolio
entity period, portfolio investment entity, portfolio investor rebate, provisional
tax, resident withholding tax, tax deductions, tax year, zero-rated portfolio
investor”".

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
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[

98 New subpart K1 inserted

After subpart KH, the following is inserted:

“ Subpart KI—Rebates for portfolio tax rate entities

“Kl 1 Rebatefor portfolio tax rate entity relating to certain
investors

*“ Rebate of income tax

“(1) A portfoliotax rate entity isallowed arebate of income tax for
atax year of an amount given by subsection (2) for a portfolio
calculation period in the tax year and an investor if—

“(2

“(3)

“(a)
“(b)

“(0)

the investor is not a zero-rated portfolio investor; and
the entity does not make payments of tax under section
HL 21; and

for an entity that makes payments of tax under section HL
20, the portfolio calculation period does not include part
of a portfolio investor exit period for the investor.

“ Amount of rebate
The amount of the rebate of income tax is—

“(a)

“(b)

the amount of atax credit allocated to the investor and
the portfolio calculation period under section HL 26
(Creditsreceived by portfolio tax rate entity or portfolio
investor proxy) from an imputation credit or a credit for
tax paid or withheld:

the amount of a rebate under section HL 25 (Treatment of
portfolio investor alocated loss for other investors)
arising from portfolio investor alocated loss of the
investor for the portfolio calculation period.

*“Reduction of rebate

The amount of arebate received by an entity under subsection
(2) isreduced by the amount found by multiplying 0.33 and the
portfolio entity formation loss allocated to the investor for the
income year.

“ Defined in this Act: imputation credit, income tax, investor, portfolio class net
income, portfolio investor allocated loss, portfolio investor exit period, portfolio
tax rate entity, tax year, zero-rated portfolio investor .
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99 Credit of tax for imputation credit
After section LB 2(2B), the following is inserted:

“(2C) A taxpayer that is a portfolio (investment) tax rate entity is
entitled under this section to acredit of tax of no more than the
extent allowed by subpart HL (Portfolio investment entities).

“(2D) A taxpayer that is an investor in a portfolio (investment) tax
rate entity is, to the extent allowed by subpart HL, entitled to a
credit of tax to which the entity’s entitlement is restricted by
subsection (2C).”

Struck out (unanimous)

1 1
(2) Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

100 Creditsin respect of tax paid in country or territory
outside New Zealand
After section LC 1(1), the following is inserted:

“(1B) A (taxpayer that is a) portfolio (investment) tax rate entity is
allowed under this section a credit of tax of no more than the
extent allowed by subpart HL (Portfolio investment entities).

“(1C) (A taxpayer that is an) An investor in a portfolio (investment)
tax rate entity is, to the extent allowed by subpart HL, allowed a
credit of tax to which the entity’s entitlement is restricted by
subsection (1B).”

Struck out (unanimous)

| 1
(2) subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

101 Resident withholding tax payments to be credited
against income tax assessed
In section LD 3, the following isinserted after subsection (1):
“(1B) A (taxpayer that is a) portfolio (investment) tax rate entity is
allowed under this section a credit of tax of no more than the
extent allowed by subpart HL (Portfolio investment entities).

“(1C) (A taxpayer that is an) Aninvestor in a portfolio (investment)
tax rate entity is, to the extent allowed by subpart HL, allowed a
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credit of tax to which the entity’s entitlement is restricted by
subsection (1B).”

Struck out (unanimous)

1 1
(2)  Ssubsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

102 Credit of tax for dividend withholding payment credit in
hands of shareholder
After section LD 8(1), the following is inserted:

“(1B) A taxpayer that is a portfolio (investment) tax rate entity is
entitled under this section to acredit of tax of no morethan the
extent allowed by subpart HL (Portfolio investment entities).

“(1C) A taxpayer that is an investor in a portfolio (investment) tax
rate entity is, to the extent allowed by subpart HL, entitled to a
credit of tax to which the entity’s entitlement is restricted by
subsection (1B).”

Struck out (unanimous)

1 1
(2) Ssubsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

103 Refund to non-resident or exempt shareholders
Section LD 9(1B)(b) is repealed.

New (unanimous)
[ |
103B New sectionsLD 10 and LD 11 added
After section LD 9, the following is added:

“LD 10 Credit for investor for tax paid by entity if portfolio
investor allocated income not excluded income

“(1) This section applies for a taxpayer and a tax year if the
taxpayer has for the tax year portfolio investor allocated
income from a portfolio tax rate entity that—
“(@ isnot excluded income of the taxpayer; and
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New (unanimous)

“(b)

|
would be excluded income of the taxpayer in the
absence of section CX 44D(1)(b) (Portfolio investor allo-
cated income and distributions of income by portfolio
tax rate entities).

“(2) The taxpayer is entitled to a credit of tax against the tax-
payer’ sincome tax liability for the tax year equal to the lesser
of the following amounts:

“(a)

“(b)

the amount of income tax paid by the portfolio tax rate
entity in relation to the portfolio investor allocated
income referred to in subsection (1):

the amount by which the taxpayer’ sincome tax liability
exceeds the income tax liability for the tax year that the
taxpayer would have in the absence of the portfolio
investor allocated income.

“LD 11 Credit for investor for payment under section HL
20(5) by entity for portfolio investor exit period
“(1) This section applies for a taxpayer and a tax year if—

“(2

“(a)

“(b)

the taxpayer has for the tax year portfolio investor allo-
cated income from a portfolio tax rate entity for a port-
folio investor exit period; and

the entity makes a payment under section HL 20(5) (Pay-
ment of tax by portfolio tax rate entity making no elec-
tion) to the Commissioner after the portfolio investor
exit period.

The taxpayer is entitled to a credit of tax against the tax-
payer’sincometax liability for the tax year equal to the lesser
of the following amounts:

“(a)
“(b)

the amount of the payment by the entity under section HL
20(5):

the amount by which the taxpayer’ sincometax liability
exceeds the income tax liability for the tax year that the
taxpayer would have in the absence of the portfolio
investor allocated income.”
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Struck out (unanimous)
I 1

104 New section LF 2B inserted
(1) After section LF 2, the following is inserted:

“LF 2B Restriction for portfolio investment entity

“(1) A taxpayer that is a portfolio investment entity is allowed
under this section an amount of underlying foreign tax credit 5
to no more than the extent allowed by subpart HL (Portfolio
investment entities).

“(2) A taxpayer that is an investor in a portfolio investment entity
is, to the extent allowed by subpart HL, allowed an amount of
underlying foreign tax credit to which the entity’ sentittement 10
is restricted by subsection (1).”

(2) Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)
| |
104B Amount of underlying foreign tax credit
In section LF 3(1), in the definition of item a, “section CD 15
10B” isreplaced by “section CD 10C”.

105 Provisional tax payable in instalments
(1) InsectionMB 8(1), “residual incometax” isreplaced, in both
places it occurs, by “provisional tax”.

(2) Subsection (1) applies for provisiona tax payments for the 20
2008-09 and later income years.

New (unanimous)

|

105B Example: Section MB 13

(1) Theexampleafter section MB 13 isreplaced by the following:
| |
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New (unanimous)

Example: Section MB 13

Mr Red, who is not registered for GST, starts business on 20 August and
has a March balance date. The first business day falls in the period that
starts on 29 July (30 days before instalment B) and ends on 21 December
(30 days before instalment D). Mr Red has 2 payments of provisional tax
for the year, due on 20 January and 7 May.

May | Jun | Jul | Aug | Sept | Oct | Nov | Dec | Jan | Feb | Mar| Apr |May

l

starts first second
business payment payment

(2)  Subsection (1) applies for provisional tax payments for the
2008-09 and later income years.

105C Example: Section MB 14
(1)  The example after section MB 14 is replaced by the following:
L |
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New (unanimous)

Example: Section MB 14

Ms Orange, who is registered for GST on a 2-monthly basis, starts business
on 1 January and has a March balance date. Ms Orange is ordinarily liable
to pay provisional tax in 3 instalments aligned with her GST payment dates
(s MB 8(2)). However, because her first business day falls in the period
that starts on 21 December (30 days before instalment D) and ends on 31
March. Ms Orange has 1 payment of provisional tax for the year, due on 7
May.

May | Jun | Jul | Aug | Sept | Oct | Nov | Dec Apr

starts pays
business provisional
tax

(2)  Subsection (1) applies for provisional tax payments for the
2008-09 and later income years.

106 Choosing to use GST ratio

(1) In section MB 16, in the list of defined terms, “notice” and
“notify” are omitted.

(2)  Subsection (1) applies for provisional tax payments for the
2008-09 and later income years.

107 Changing determination method
(1) Insection MB 17(4), in the heading, “first instalment date” is
replaced by “date of instalment A”.

(2)  Subsection (1) applies for provisional tax payments for the
2008-09 and later income years.

108 Calculating residual income tax in transitional years
(1) In section MB 19(1)(a) and (b), “transitional tax year” is
replaced in both places it occurs by “transitional year”.
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(2)

Subsection (1) applies for provisiona tax payments for the
2008-09 and later income years.

109 Example: Sections MB 20 to MB 24

Struck out (unanimous)
1 1
(1) Intheexample after section MB 24, “ 20 January” is replaced

by “15 January”.
L ]
New (unanimous)

[ |
(1) Theexampleafter section MB 24 isreplaced by the following:
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New (unanimous)

Example: Sections MB 20 to MB 24

Mr Yellow, who has a March balance date, decides to change to a May
balance date. The transitional year is 14 months long. He starts business
and becomes a new provisional taxpayer on 31 July, estimating
provisional tax at $15,000 for the income year. At the end of the year,
Mr Yellow’s residual income tax is $20,000.

2007 | 2008

Transitional year >

starts first second
business v instalment instalment
(no final
instalment) instalment

Instalments in transitional year: 28th day of Sth, 9th, and 13th months
after balance date, and final instalment on 28th day of month following
final month in transitional year (s MB 22 and schedule 13, part B). But
the first business day falls within 30 days of the date that would be the
first instalment, 28 August (s MB 13), so no instalment is due. The
April instalment only is due on 7 May.

Amounts payable on the instalment dates are calculated under s MB 22.
First instalment due 15 January: $15,000 x 4/14 = $4,285
Second instalment due 7 May: $15,000 x 8/14 - $4,285 = $4,286
Final instalment due 28 June: $15,000 - $8,571 = $6,429.

0 i S A B
|

(2)  Subsection (1) applies for provisional tax payments for the

2008-09 and later income years.
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110 Examples. Sections MB 26 and MB 27 (using March
balance dates)

Struck out (unanimous)

1 1
(1) Intheexamplesafter section MB 27, ** 20 January” isreplaced

wherever it occurs, by “15 January” .
L ]

New (unanimous)
[ |
(1) The examples after section MB 27 are replaced by the
following:
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New (unanimous)

Examples: Sections MB 26 and MB 27 (using March balance dates)
Apr | May | Jun | Jul | Aug | Sep | Oct | Nov | Dec | Jan | Feb | Mar | Apr
1 Professor Green starts the income year registered for GST on a
monthly basis, and on 10 June asks to change to a 6-monthly basis:
o the change takes effect on 30 September (s MB 26(2))
. provisional tax instalment payable on old cycle on 28 August
. provisional tax instalment due on 7 May (s MB 27(2)).
2 Ms Blue starts the income year registered for GST on a 6-monthly
basis, and on 10 June asks to change to a monthly basis:
. the change takes effect on 30 September (s MB 26(2))
. provisional tax instalment payable on old cycle on 28 October
. provisional tax instalments due on 15 January, 7 May (s MB
27(4)).
3 Mr Indigo starts the income year registered for GST on a monthly
basis, and on 20 October asks to change to a 6-monthly basis:
. the change takes effect on following 31 March
. provisional tax instalments paid on old cycle on 28 August, 15
January, 7 May (ss MB 26(3), MB 27(5)).
4 Miss Violet starts the income year registered for GST on a 6-monthly
basis, and on 10 June ends her GST registration:
. the change takes effect for provisional tax purposes on 10 June
(s MB 25(5))
. provisional tax instalments due on 28 August, 15 January, 7
May (s MB 25(4)).
[ |
(2)  Subsection (1) applies for provisional tax payments for the
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111 Application of provisions of Tax Administration Act
1994

(1) In section MB 28(1), “residual income tax” is replaced by
“provisiona tax”.

(2) Subsection (1) applies for provisiona tax payments for the
2008-09 and later income years.

112 Limit on refunds and allocations of tax

In section MD 2(4), * after the date of (instalment B specified
in schedule 13, part A, for the company’s income year that
corresponds to) payment of the first instalment of provisional
tax for that tax year” is replaced by “ after a credit is made to
that company’s imputation credit account for amounts that
have satisfied the company’s income tax liability for that tax
year,”.

New (unanimous)
| |
112B Limitson refunds of tax for certain qualifying unit
trusts and group investment funds
(1) Section MD 2A, except for the heading, is replaced by the
following:

“(1) A refund of income tax to which a qualifying unit trust or
group investment fund becomes entitled in accordance with
section MD 1 islimited to the amount given by subsection (2) if
the trust or fund—

“(a) goesinto liquidation or chooses to become a portfolio
investment entity; and
“(b) at the time of the liquidation or election, the trust or
fund has—
“(i) a credit balance in its supplementary available
subscribed capital account; and
“(ii) azero balance in its imputation credit account.

“(2) The refund of income tax may not be more than the amount
calculated according to the formula—
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New (unanimous)

credit balance x maximum imputation ratio
where—

“credit balance is the credit balance in the qualifying unit
trust’s, or the group investment fund's, supplementary avail-
able subscribed capital account

“maximum imputation ratio is the amount that would be
given by the formula set out in section ME 8(1) if the words
‘inwhich thedividendispaid’ in the definition of item a were
replaced by ‘in which the liquidation occurs or the election is
made’.”

(2)  Ssubsection (1) applies for income years beginning on or after 1
April 2007.
|
Struck out (unanimous)
1 1
113 Companiesrequired to maintain imputation credit
account
(1) Section ME 1(2)(b) is replaced by the following:
“(b) a company resident in New Zealand which, under a
double tax agreement, istreated as not being resident in
New Zealand for the purposes of the double tax agree-
ment; or”.
(2) Insection ME 1(2)(j), “authority.” isreplaced by *authority;
or’ and the following is added:
“(k) aportfolio investment entity.”
L ]
New (unanimous)
|
113 Companiesrequired to maintain imputation credit
account
(1) Section ME 1(2)(b) is replaced by the following:

“(b) a company resident in New Zealand which, under a
double tax agreement, is treated as not being resident in
New Zealand for the purposes of the double tax agree-
ment; or’”.

|
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New (unanimous)
| |
(2) Insection ME 1(2)(j), “authority.” is replaced by * authority;
or” and the following is added:
“(k) aportfolio tax rate entity.”

(3) Subsection (1) applies for income years beginning on or after 1
October 2007.

113B Debits arising to imputation credit account
(1) Insection ME5(1)(ac), “ or asaperson associated with ashare
user,” is omitted.

(2)  Ssubsection (1) applies for the 2005-06 and later income years.

113C Company may elect to maintain dividend withholding
payment account
In section MG 2(1), “and is not a portfolio tax rate entity” is
inserted after “New Zealand”.

113D Qualifying unit trust or group investment fund may
elect to maintain supplementary available subscribed
capital amount
In section MJ 1(1), “is not a portfolio tax rate entity and” is
inserted after “category A income”.

114 Revocation of listing

(1) Insection NBB 4(2), “30 days” is replaced by “notice”.

(2) Section NBB 4(3) is replaced (with) by the following:

“(3) The Commissioner may give 14 days notice of revocation, if,
within 30 days of the date on which the notice of intended
revocation is given under subsection (2), the listed PAYE
intermediary failsto satisfy the Commissioner that the matters
listed in that notice of intended revocation are resolved.”

(3) Insection NBB 4(4), “anotice” isreplaced by “the 14 days
notice of revocation given”.
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New (unanimous)

114B Listed PAYE intermediary claim form

1)
“(59)

(2)

Section NBB 5(5) is replaced by the following:

Despite subsection (4), the Commissioner may elect to offset
an overpayment that results from an amendment under sub-
section (2) against a claim for payment of subsidy made after
expiry of the 14-day period prescribed in subsection (3).”
Subsection (1) applies for pay periods beginning on or after 1
October 2006.

115
D)

)

Private use of a motor vehicle: value of benefit
In section ND 1A (1C)(b)(ii), “ ceasesto beleased” isreplaced
by “ceases to be leased by the employer or an associated
person without a consecutive or successive lease of the
vehicle by the employer or an associated person”.

After section ND 1A(1D), the following is added:

“(1E) Despite subsections (1B) to (1D), an employer must apply

schedule 2, part A item 1 or item 2 using the cost price

valuation method if—

“(a) avehicleisowned, leased or rented by the employer or
an associated person; and

“(b) the employer or the associated person owned, leased or
rented the vehicle:
“(i) during the initial return period for that vehicle,

being a period beginning before 1 April 2006:

“(ii) before 1 April 2006.

“(1F) Subsection (1E) does not apply if—

3)

230

“(@ the employer’s initia return for the vehicle is for a
period beginning on or after 1 April 2006 and the
vehicle is not subject to an agreement or arrangement
referred to in section CX 6B; or

“(b) the vehicleis owned by the employer or the associated
person and there has been a period of 5 years after the
beginning of the period of the employer’sinitial return
for the vehicle.”

Subsections (1) and (2) apply for a person’s liability for fringe

benefit tax for a period beginning on or after 1 April 2006.

10

15

20

25

30



Taxation (Annual Rates, Savings
Investment, and Miscellaneous Provisions) Part 2

New (unanimous)

115B Subsidised transport: value of benefit

D)

(2)

In section ND 1C(3), “the benefit is the greater of—" is
replaced by “the benefit is the greatest of—" and the follow-
ing is inserted:

“(ad) 25% of the highest fare the third person charges the
public for the equivalent transport (in terms of class,
extent, and occasion), if the third person is a company
in the same group of companies as the employer; and”.

Subsection (1) applies for a person’s liability for fringe benefit
tax for a period beginning on or after 1 April 2006.

115C Meaning of prescribed interest

1)
(2)

In section ND 1G, in the words before paragraph (a), * sec-
tions ND 1E” isreplaced by “sections ND 1D”.

Subsection (1) applies for the 2005-06 and later income years.

115D Private use of motor vehicle: when schedular value not

(1)
“(1)

2

used
Section ND 1U(1) is replaced by the following:

This section applies when the employer has not valued the
motor vehicle using schedule 2, part A, clause 6.”

Subsection (1) applies for a person’s liability for fringe benefit
tax for a period beginning on or after 1 April 2006.

115E Private use of motor vehicle: when schedular value used

(1)
“(D)

(2)
)
(4)

Section ND 1V(1) is replaced by the following:
This section applies when the employer has valued the motor
vehicle using schedule 2, part A, clause 6.”
In section ND 1V (2), “clause 3(b)(i)” is replaced by “clause
6(a)”.
In section ND 1V(3), “clause 3(b)(ii) or (iii)” is replaced by
“clause 6(b), (c), (d), or (e)”.
Subsections (1) to (3) apply for a person’s liability for fringe
benefit tax for a period beginning on or after 1 April 2006.

|
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Struck out (unanimous)

116

Specified superannuation contribution withholding tax
imposed

In section NE 2(1), “unless either section NE 2AA(2), NE
2AB, or NE 2A(2) applies’ isreplaced by “ unless section NE 2B
applies’.

New (unanimous)

116

Specified superannuation contribution withholding tax
imposed

In section NE 2(1), “unless either section NE 2AA(2), NE
2AB, or NE 2A(2) applies” isreplaced by “unless section NE
2A(2) or NE 2B applies”.

Struck out (unanimous)

117

1
Sections NE 2AA, NE 2AB, and NE 2A replaced by new
section NE 2B
Sections NE 2AA, NE 2AB, and NE 2A are replaced by the
following:

“NE 2B Employer election that progressive rates of specified

superannuation contribution withholding tax apply

If an employer makes a specified superannuation contribution
on behaf of an employee for a tax year, the employer may
choose that the employer, or a PAYE intermediary, pays
specified superannuation contribution withholding tax on the
specified superannuation contribution at the rate specified in
schedule 1, part A, clause 10(a) for the SSCWT rate threshold

amount for the employee.”
]

New (unanimous)

117

Sections NE 2AA and NE 2AB repealed
Sections NE 2AA and NE 2AB are repealed.
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New (unanimous)

117B New section NE 2B inserted

After section NE 2A, the following is inserted:

“NE 2B Employer election that progressive rates of specified

superannuation contribution withholding tax apply

If an employer makes a specified superannuation contribution
on behalf of an employee for a tax year, the employer may
choose that the employer, or a PAYE intermediary, pays
specified superannuation contribution withholding tax on the
specified superannuation contribution at the rate specified in
schedule 1, part A, clause 10(a) (Basic rates of income tax and
specified superannuation contribution withholding tax) for the
SSCWT rate threshold amount for the employee.”

Struck out (unanimous)

118

Specified superannuation contribution withholding tax
to be deducted
In section NE 3, “sections NE 2, NE 2AA, and NE 2AB” is

replaced by “section NE 2 or NE 2B” .
]

New (unanimous)

118

Specified superannuation contribution withholding tax
to be deducted

In section NE 3, “sections NE 2, NE 2AA, and NE 2AB” is
replaced by “sections NE 2 and NE 2B” .

|

Struck out (unanimous)

119

1

Tax deemed for certain purposes to have been received

by superannuation fund

In section NE 6(a),—

(@ “commitments—" is replaced by “commitments, the
amount of any specified superannuation contribution
withholding tax payable in accordance with the
SSCWT rules; and”:

(b) subparagraphs (i) and (ii) are repealed.

233

10

15

20

25



Taxation (Annual Rates, Savings

Part 2 cl 120 Investment, and Miscellaneous Provisions)

Struck out (unanimous)

120
D)

)

1
Application of RWT rules
In section NF 1(2)(b)(viii), “ CW 50:” isreplaced by *“ CW 50;
or” and the following is added:
“(ix) dividends that are excluded income by virtue of
the application of section CX 44D:".

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

120
D)

)

3)

(4)

Application of RWT rules
After section NF 1(2)(a)(iv), the following is inserted:

“(ivb) interest that is exempt income by virtue of the
application of section CW 22B (Certain income
derived by transitional resident); or”.

In section NF 1(2)(b)(viii), “ CW 50:” isreplaced by “ CW 50;
or” and the following is added:

“(ix) dividendsthat are exempt income by virtue of the
application of section CW 22B:".

In section NF 1(2)(b)(ix), as inserted by subsection (2), “ CW
22B:” is replaced by “CW 22B; or” and the following is
added:

“(x) dividends that are excluded income by virtue of
the application of section CX 44D (Portfolio inves-
tor allocated income and distributions of income
by portfolio tax rate entities):”.

Subsections (1) and (2) apply for the 200506 and later income
years.

120B Liability to pay resident withholding tax

D)

After section NF 2(7), the following is inserted:

“(7B) A person (the first person) who receives as agent or bare

trustee for another person (the second per son) a payment that
is or includes resident withholding income is not liable to
make a deduction of resident withholding tax from the pay-
ment if—

|
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New (unanimous)

|
“(a) thefirst person receives notice from the second person
that—
“(i) the second person is a transitional resident for a
period (the transitional period); and
“(ii) payments during the transitiona period from a
source or sources (the specified sources) are
exempt income of the second person under
section CW 22B (Certain income derived by tran-
sitional resident); and
“(b) the first person receives the payment during the transi-
tional period; and
“(c) the payment is from a specified source; and
“(d) the first person does not have reasonable grounds for
believing that the payment is not exempt income of the
second person under section CW 22B.”

(2)  Ssubsection (1) applies for the 2005-06 and later income years.
| |
121 Payment of deductions of resident withholding tax to
Commissioner
(1) Insection NF 4(6B), “emigration date” is replaced by “date
of the emigration time”.
(2) Subsection (1) applies for the 2005-06 and later income years.
122 Certificates of exemption
In section NF 9(1), after paragraph (b), the following is
inserted:
“(c) any portfolio investment entity:”.
Struck out (unanimous)
1 1
(2) Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
L ]
123 Amount of resident withholding tax deduction deemed

to have been received
In section NF 12, “under the RWT rules from any payment”
isreplaced by “under the RWT rules from any payment other
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than a replacement payment under a share-lending
arrangement” .

124 Application of NRWT rules

(1) In section NG 1(2), in the words before paragraph (@),
“assessable income” is replaced by “income”.

New (unanimous)

| |

(1B) In section NG 1(2)(a), “and dividends from portfolio listed
companies’ isinserted after “investment society dividends”.

| |

(2) Insection NG 1(2)(d), “applies.” isreplaced by *“ applies; or”,
and the following is added:
“(e) exempt income.”

(3) Subsections (1) and (2) apply for the 2005-06 and later income
years.

125 Payment of deductions of non-resident withholding tax
to Commissioner

(1) Insection NG 11(4B), “emigration date” is replaced by “ date
of the emigration time”.

(2) Ssubsection (1) applies for the 2005-06 and later income years.

New (unanimous)

125B Liability to make deduction in respect of foreign

withholding payment dividend
In section NH 1(1), “that ispaid” isreplaced by “that isnot a
portfolio tax rate entity and is paid”.

126
D
(2

236

Definitions

This section amends section OB 1.

The definition of acquire is replaced by the following:

“acquire, for depreciable property, includes—

“(@ make:

“(b) be granted, for a patent or plant variety rights:

“(c) lodge, for a patent application or a plant variety rights
application”.
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Struck out (unanimous)

3)

1
After the definition of applicable basic tax rate, the follow-
ing is inserted:
“approved deposit fund is defined in section EX 33B (Austra-
lian superannuation fund exemption) for the purposes of that
section”.

]

New (unanimous)

3)

(3B)

|
After the definition of attributing interest, the following is
inserted:

“Australian approved deposit fund is an approved deposit
fund as defined in section 10 of the Superannuation Industry
(Supervision) Act 1993 (Aust)

“Australian exempt public sector superannuation scheme
is an exempt public sector superannuation scheme as defined
in section 10 of the Superannuation Industry (Supervision)
Act 1993 (Aust)”.

After the definition of Australian imputation credit account
company interest, the following is inserted:

“Australian regulated superannuation fund is a regulated
superannuation fund as defined in section 19 of the Superan-
nuation Industry (Supervision) Act 1993 (Aust)

“Australian retirement savings account is aretirement sav-
ings account as defined in section 8 of the Retirement Savings
Accounts Act 1997 (Aust)”.

|

(4)

The definition of calculation method is replaced by the
following:

Struck out (unanimous)

“calculation method, for the calculation of FIF income or
FIF loss, means any of the accounting profits method, the
branch equivalent method, the market value method, the

smoothed market value method, and the cost method”.
[
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New (unanimous)

“calculation method, for the calculation of FIF income or
FIF loss, means any of the accounting profits method, the
branch equivalent method, the comparative value method, the
deemed rate of return method, the fair dividend rate method,
and the cost method”.

|

Struck out (unanimous)

()

1
The definition of comparative value method is replaced by
the following:

“compar ative value method means the method of calculat-
ing FIF income or FIF loss under former section EX 44 before
the repeal of that section”.

New (unanimous)

(5B)

After the definition of cost, the following is inserted:

“cost method means the method of calculating FIF income or
FIF loss under section EX 45B (Cost method)”.

Struck out (unanimous)

(6)

1
The definition of deemed rate of return method is replaced
by the following:

“deemed rate of return method means the method of calcu-
lating FIF income or FIF loss under former section EX 45 before
the repeal of that section”.

(")

238

In the definition of diminished value—

(& initem a, paragraph (a) is replaced by the following:

“(@ on an improvement described in section DO 4
(Improvements to farm land), DO 4B (Expenditure on
land: planting of listed horticultural plants), DO 6
(Improvements to aquacultural business), or DP 3
(Improvements to forestry land); or”:

(b) initem c, paragraph (b) is replaced by the following:
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“(b) in the income year under this Act, except an amount
allowed in the income year under section DB 37
(Avoiding, remedying, or mitigating effects of dis-
charge of contaminant), section DO 4 (Improvementsto
farm land), DO 4B (Expenditure on land: planting of
listed horticultural plants), DO 4C (Expenditure on
land: horticultural replacement planting), DO 6
(Improvements to aguacultural business), or DP 3
(Improvements to forestry land)”.

(8 Inthe definition of dispose, paragraph (e) is replaced by the
following:

“(e) for depreciable property, includes destroy, withdraw, or
let lapse, but does not include the following:

“(i) for a patent application, conclude the patent
application because a patent is granted in relation
to the patent application:

“(ii) for a geothermal well, have the well cease to be
available for use because section EE 6(4) (What is
depreciable property?) ceases to apply:”.

(9) In the definition of distribution, in the words before para-
graph (@), “sections CQ 2" is replaced by “sections CP 2
(Distributions by portfolio investment entities), CQ 2”.

Struck out (unanimous)
1 1
(10) In the definition of eligible company, in paragraph (d)(ii),

“equity)” is replaced by “equity); and”, and the following is
added:
“(e) is—
“(i) incorporated in New Zealand; or
“(ii) carrying on abusinessin New Zealand through a
fixed establishment; and
“(f) isnot, by the law of another country or territory, liable
to income tax in that country or territory by reason of

domicile, residence, or place of incorporation”.
]
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New (unanimous)

|
(10)

|

The definition of eligible company is replaced by the

following:

“eligible company means, at any time, acompany that, at the

time,—

“(@) isresident in New Zealand; and

“(b) isnot aforeign company; and

“(c) isnot aloss attributing qualifying company; and

“(d) is not a company that only derives exempt income,
except exempt income under sections CW 9to CW 11
(which relate to exempt income from equity); and

“(e) if the company is not a grandparented consolidated
company,—

“(i) isincorporated in New Zealand or carrying on a
business in New Zealand through a fixed estab-
lishment; and

“(i1) isnot, by the law of another country or territory,
liable to incometax in that country or territory by
reason of domicile, residence, or place of
incorporation”.

|

(11)

In the definition of eligible period, in paragraph (e), “last
day” is replaced by “last day; and”, and the following is
added:

“(f) the person does not start or cease to be a ring-fenced
family support recipient, other than on the first or, as
applicable, the last day”.

Struck out (unanimous)

(12)

1
In the definition of employer’s contributionsto superannu-
ation savings, in paragraph (a), subparagraphs (i) and (ii) are
replaced by the following:

“(i) thosethat weretreated as salary and wages under
section NE 2A before that section was replaced
by section NE 2B (Employer election that progres-
sive rates of specified superannuation contribu-
tion withholding tax apply) on 1 April 2007; or
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Struck out (unanimous)

1

“(ii) those on which specified superannuation contri-

bution withholding tax was paid at the rate speci-

fiedin schedule 1, part A, clause 10(a) before that

clause was replaced by a new clause 10(a) on 1
April 2007; and”.

New (unanimous)

|
(12)

|
In the definition of employer’s contributionsto superannu-
ation savings, in paragraph (a), subparagraph (ii) is replaced
by the following:

“(ii) those on which specified superannuation contri-
bution withholding tax was paid at the rate speci-
fied in schedule 1, part A, clause 10(a) before that
clause was replaced by a new clause 10(a) on 1
April 2007; and”.

|

(13)

In the definition of employment, in paragraph (€), “that
section” is replaced by “that section and section KD 3A
(Rules for family tax credit)”.

Struck out (unanimous)

214)

1
After the definition of exempt interest, the following is
inserted:

“exempt public sector superannuation schemeisdefinedin
section EX 33B (Australian superannuation fund exemption) for

the purposes of that section”.
]

New (unanimous)

(14B) After the definition of extra pay, the following is inserted:

“fair dividend rate method means the method of calculating
FIF income or FIF loss under section EX 44B (Fair dividend rate
method)”.

|
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(15)

In the definition of FIF net loss, * sections DN 8 (Ring-fencing
cap on deduction: not branch equivalent method) and” is
replaced by “section”.

New (unanimous)

(15B) After the definition of finance lease, the following is

inserted:

“finance-related deductions means deductions allowed to a
company that isamember of a consolidated group, calculated
as if the company were not a member but nevertheless calcu-
lated in accordance with section HB 2(1) (Taxable income to
be calculated generally as if group were single company),
for—

“(d) an amount of interest incurred, other than an amount
that arises only from movement in currency exchange
rates.

“(b) an amount of expenditure under the financial arrange-
ment rules or the old financial arrangements rules, other
than an amount that arises only from movement in
currency exchange rates’.

(15C) Inthedefinition of financial statements, *, section EG 3 (Allo-

cation of income and deductions by portfolio tax rate entity),”
is inserted before “and section ME 5”.

Struck out (unanimous)

(16)

1
In the definition of fixed rate share, in paragraph (a), “and
any imputation credits or dividend withholding payment
credits attached to any dividend” isinserted after “issue of the
share”.

]

New (unanimous)

(16)

|
In the definition of fixed rate share—
(& in paragraph (a), “and any imputation credits or divi-
dend withholding payment credits attached to any divi-
dend” isinserted after “issue of the share”:
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New (unanimous)

|

(b) in paragraph (e), “FG 8G (New Zealand net equity of

New Zealand banking group)” is replaced by “EX 40

(Limits on choice of calculation methods), FG 8G (New
Zealand net equity of New Zealand banking group),” .

|

Struck out (unanimous)

(17)

1
After the definition of foreign expenditure, the following is
inserted:

“foreign investment vehicle is defined in section HL 6(10) (Fur-
ther eligibility requirements for entities)”.
]

New (unanimous)

(17)

|
After the definition of foreign investment fund, the follow-
ing is inserted:
“foreign investment vehicle means an entity that—

“(a) has become a foreign investment vehicle under section
HL 5(1) (Foreign investment vehicles); and

“(b) hasnot ceased to be aforeign investment vehicle under
section HL 5(2)".

Struck out (unanimous)

(18)

(19)

1
After the definition of forestry company, the following is
inserted:

“formula FIF income or loss is defined in section EX 44C(6)
(Smoothed market value method)”.

After the definition of generally accepted accounting prac-
tice, the following is inserted:

“geothermal energy proving period means, for a geother-
mal well that is not used to exploit geothermal energy, a
period—

“(a@) starting with the completion or acquisition of the well;

and
[
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Struck out (unanimous)

1
“(b) ending when the well, for the foreseeable future, is not
intended, and cannot reasonably be expected, to be used
or available for use in—
“(i) deriving assessable income:
“(ii) carrying on abusinessfor the purpose of deriving
assessable income
“geothermal well meansabore or well solely for the purpose
of investigating or exploiting geothermal energy in New
Zedland”.

New (unanimous)

(19)

|
After the definition of generally accepted accounting prac-
tice, the following is inserted:

“geothermal energy proving period means, for a person’s
geothermal well that is not used to exploit geothermal energy,
a period—
“(@) starting with the completion or acquisition of the well;
and
“(b) excluding the case of the person disposing of thewell to
another person, ending when the well, for the foresee-
able future, is not intended, and cannot reasonably be
expected, to be used or available for use in—
“(i) deriving assessable income:
“(ii) carrying on abusinessfor the purpose of deriving
assessable income
“geothermal well meansabore or well solely for the purpose
of investigating or exploiting geothermal energy in New
Zedland”.

(19B) After the definition of Gover nment Superannuation Fund,

the following is inserted:

“grandpar ented consolidated company, for acompany that
is a member of a consolidated group and for an income year
(the current income year), means a company that before 17
May 2006 elected, by notice, to form or join the consolidated
group, if—

244

10

15

20

25

30



Taxation (Annual Rates, Savings
Investment, and Miscellaneous Provisions) Part 2 cl 126

New (unanimous)

“(a
“(b)

|

the current income year is the 2005-06 or 200607

income year:

the company carries on a business, and the total amount

of the company’s finance-related deductions allocated

to the income year (the previous income year) before

the current income year is—

“(i) zero, because no deductions are allocated to the
previous income year; or

“(ii) lessthan 50% of the company’s total deductions
allocated to the previous income year, calculated
as if the company were not a member but never-
theless calculated in accordance with section HB
2(1) (Taxable income to be calculated generaly
as if group were single company)”.

(29C) In the definition of grey list company, “company or terri-
tory” isreplaced by “country or territory”.

(19D) In the definition of imputation credit, in paragraph (c),
“section CD 10C(4)” is replaced by “section CD 10B(4)”.

(20) The definition of investor is replaced by the following:
“investor means—

“(a)

“(b)
“(0)

for a group investment fund, a person who is entitled,
by reason of the terms of the trust under which the
group investment fund is established, to the income
from the money, investments, and other property of the
group investment fund:

for a portfolio investment entity that is a company, a
shareholder in the company:

for aportfolio investment entity that is not acompany, a
person who is entitled, by reason of the rules of the
portfolio investment entity or the terms of the trust
under which the portfolio investment entity is estab-
lished, to a proportion of the funds available for distri-
bution by the entity asif the entity were a company and
the investor were a shareholder in the company”.
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New (unanimous)

|

(20B) In the definition of lease, paragraph (ab) is repeal ed.

| |

(21) In the definition of non-participating redeemable share,
“for the purposes of that section” is omitted.

New (unanimous)
| |
(21B) In the definition of non-refundable credit, the following is

inserted after paragraph (a):

“(ab) a credit allowed under section HL 26(7)(a) (Credits
received by portfolio investment entity or portfolio
investor proxy) to an investor who is allocated a credit
under subpart LC (Foreign tax) received by a portfolio
investment entity or portfolio investor proxy:”.

| |

(22) After the definition of operating lease, the following is
inserted:

“operational allowance is defined in section CW 19(4) (Income

for military service in operational area) for the purposes of
that section”.

New (unanimous)
| |
(22B) Inthedefinition of owner ship interest, “ owner ship inter est
is defined in section OD 5AA(7)” isreplaced by “ownership
interests is defined in section OD 5AA(6)”.
| |

(23) The definition of patent application date is repealed.
(24) The definition of pay and allowances is repealed.

Struck out (unanimous)
I 1

(25) After the definition of portable veteran’s pension, the fol-
lowing is inserted:
“portfolio entity formation loss is defined in section HL 13
(Portfolio entity formation 0ss)

“portfolio entity investment means an investment of a port-

folio investment entity in an item of property of a type to
L ]
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Struck out (unanimous)

1
which section HL 6(5) (Further eligibility requirements for
entity) refers

“portfolio entity period for a portfolio investment entity,
means a period of a length given by section HL 11 (Portfolio
entity periods) for which the entity pays portfolio investment
entity tax under section HL 12 (Portfolio investment entity tax)

“portfolio investment entity means a company, superannua
tion fund, or group investment fund that has become a portfo-
lio investment entity under section HL 2 (Becoming portfolio
investment entity) and has not ceased to be a portfolio invest-
ment entity under section HL 4 (Ceasing to be portfolio invest-
ment entity)

“portfolio investment entity tax means the tax imposed on a
portfolio investment entity under section HL 12 (Portfolio
investment entity tax)

“portfolioinvestor attributed incomeis defined in section HL
15 (Portfolio investor attributed income and portfolio investor
attributed |oss)

“portfolio investor attributed loss is defined in section HL 15
(Portfolio investor attributed income and portfolio investor
attributed loss)

“portfolio investor class means a group of investors in a
portfolio investment entity, each investor having an
entitlement—

“(a) toadistribution by the entity of proceedsfrom portfolio
entity investments that are the same as for the other
investors in the group; and

“(b) toaproportion, that isthe same for each portfolio entity
investment, of a distribution by the entity—

“(i) of proceeds from a portfolio entity investment;
and
“(ii) to the investorsin the group

“portfolio investor class available land loss is defined in
section HL 17 (Income and expenditure from certain rea
property)

“portfolio investor classfraction, for a portfolio investment

entity and a portfolio investor class, means the fraction of the
]
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Struck out (unanimous)

1
proceeds from a portfolio entity investment to which the
investorsin the portfolio investor class are entitled as a group

“portfolio investor class investment value, for a portfolio
investment entity, a portfolio investor class, and a portfolio
entity investment, means the portfolio investor class fraction
of the market value of the portfolio entity investment

“portfolio investor classland gain is defined in section HL 17
(Income and expenditure from certain real property)

“portfolio investor class land loss is defined in section HL 17
(Income and expenditure from certain real property)

“portfolio investor class net incomeis defined in section HL 9
(Portfolio investor class net income and portfolio investor
class net |oss)

“portfolio investor class net loss is defined in section HL 9
(Portfolio investor class net income and portfolio investor
class net |oss)

“portfolioinvestor classtaxableincomeis defined in section
HL 8 (Portfolio investor class taxable income)

“portfolio investor interest, means an interest in a portfolio
investment entity that gives the holder a share of the capital of
the entity or a beneficial interest in the assets of the entity

“portfolio investor interest fraction, for an investor in a
portfolio investor class of a portfolio investment entity, means
the fraction to which the investor is entitled of an amount of
proceeds from a portfolio entity investment distributed by the
entity to the investors in the portfolio investor class

“portfolioinvestor rate, for an investor in a portfolio invest-

ment entity and a portfolio entity period, means—

“(@ 33%, if the investor does not, before the end of the
period, notify the entity that a lower rate is the pre-
scribed investor rate for the investor and the period; or

“(b) theratethat theinvestor gives asthe prescribed investor
rate for the investor and the period in a notice to the
entity—

“(i) before the end of the period; and
“(ii) with the number of the investor’s account with

the Commissioner
[ |
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Struck out (unanimous)

1
“portfolioinvestor rebateisdefined insection KI 1 (Rebate for
investor in portfolio investment entity other than zero-rated

portfolio investor)”.
]

New (unanimous)

(25)

|
After the definition of portable veteran’s pension, the fol-
lowing is inserted:
“portfolio allocation period, for a portfolio tax rate entity,
means a period that meets the requirements of section HL 15
(Portfolio alocation period and portfolio calculation period)
to which the entity allocates income

“portfolio calculation period, for a portfolio tax rate entity,
means a period consisting of 1 or more portfolio allocation
periods that meets the requirements of section HL 15 (Portfolio
allocation period and portfolio calculation period) for the cal-
culation of portfolio investor allocated income and portfolio
investor allocated loss

“portfolio class fraction, for a portfolio tax rate entity and a
portfolio investor class, means the fraction of the proceeds
from aportfolio entity investment to which theinvestorsin the
portfolio investor class are entitled as a group

“portfolio class investment value, for a portfolio tax rate
entity, a portfolio investor class, and a portfolio entity invest-
ment, means the portfolio classfraction of the market value of
the portfolio entity investment

“portfolio class net incomeis defined in section HL 17 (Portfo-
lio class net income and portfolio class net loss for portfolio
allocation period)

“portfolio class net loss is defined in section HL 17 (Portfolio
class net income and portfolio class net loss for portfolio
allocation period)

“portfolio class taxable income is defined,—

“(a) for atax year, in section HL 28 (Portfolio class taxable
income and portfolio class taxable loss for tax year):
|
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New (unanimous)

|

“(b) for aportfolio allocation period, in section HL 18 (Portfo-
lio class taxable income and portfolio class taxable loss
for portfolio alocation period)

“portfolio class taxable loss is defined,—

“(a) for atax year, in section HL 28 (Portfolio class taxable
income and portfolio class taxable loss for tax year):

“(b) for aportfolio allocation period, in section HL 18 (Portfo-
lio class taxable income and portfolio class taxable loss
for portfolio alocation period)

“portfolio defined benefit fund means a defined benefit fund

that—

“(a) does not alocate income to investors; and

“(b) has become a portfolio investment entity under section
HL 12 (Becoming portfolio investment entity); and

“(c) hasnot ceased to be a portfolio investment entity under
section HL 14 (Ceasing to be portfolio investment entity)

“portfolio entity formation loss is defined in section HL 27
(Portfolio entity formation loss)

“portfolio entity investment means an investment of a port-
folio investment entity in an item of property of a type to
which section HL 10(1) (Further eligibility requirements relating
to investments) refers

“portfolio entity tax liability, for a portfolio tax rate entity
for a period, is defined in section HL 19 (Portfolio entity tax
liability of portfolio tax rate entity for period)

“portfolio investment entity means—

“(a) aportfolio tax rate entity:

“(b) aportfolio listed company:

“(c) aportfolio defined benefit fund

“portfolio investor allocated income is defined in section HL
23 (Portfolio investor allocated income and portfolio investor
allocated |0ss)

“portfolio investor allocated loss is defined in section HL 23
(Portfolio investor allocated income and portfolio investor
allocated 10ss)

|
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New (unanimous)

“portfolio investor class means 1 or more investors in a
portfolio investment entity, each investor having an entitle-
ment to a distribution by the entity of proceeds from portfolio
entity investments such that—

“(a
“(b)

“(0)

the portfolio entity investments are the same for al the
investors in the group; and

each investor’s interest in a portfolio entity investment
represents a proportion (the investment proportion) of
the value of the investor’s entitlement; and

the investment proportion for each investor and each
portfolio entity investment differs from the average
value of the investment proportion for the investors in
the group and the portfolio entity investment by less
than 2.5% of that average value

“portfolio investor exit period, for an investor in aportfolio
tax rate entity and a tax year, means,—

“(a)

“(b)

for an entity that makes payments of tax under section HL

20 (Payments of tax by portfolio tax rate entity making

no election), a period—

“(i) beginning with the beginning of a portfolio calcu-
lation period and ending with the fifth working
day after the portfolio calculation period; and

“(i1) for which the amount of the entity’ s portfolio tax
liability under section HL 19 (Portfolio entity tax
liability of portfolio tax rate entity for period) for
the investor would, if the period were not a port-
folioinvestor exit period for theinvestor, equal or
exceed the value of theinvestor’s portfolio inves-
tor interest at the end of the period; or

for an entity that makes payments of tax under section HL

22 (Payments of tax by portfolio tax rate entity choosing

payments on investors leaving), a period—

“(i) beginning with the later of the beginning of the
tax year and the day on which the investor last
became an investor in the entity; and

“(ii) ending on a day in the tax year on which the
amount of the entity’ s portfolio tax liability under
section HL 19 for the investor for the period equals

|
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New (unanimous)

|
or exceeds the value of the investor’'s portfolio
investor interest

“portfolio investor interest, means an interest in a portfolio
investment entity that gives the holder an entitlement to a
distribution of proceeds from a portfolio entity investment of
the entity

“portfolio investor interest fraction, for an investor in a
portfolio investor class of aportfolio investment entity, means
the fraction to which theinvestor is entitled of the amount of a
distribution by the entity to the investors in the portfolio
investor class

“portfolioinvestor proxy isdefined in section HL 30 (Portfolio
investor proxies)

“portfolioinvestor rate, for aninvestor in aportfolio tax rate
entity and a portfolio calculation period, means—
“(@ 33%, if the investor does not, before the end of the
period,—
“(i) notify the entity that alower rateisthe prescribed
investor rate for the investor and the period; and
“(ii) provide the entity with the investor's tax file
number; or
“(b) the rate that the investor, before the end of the period,
notifies to the entity as the prescribed investor rate for
the investor and the period, if paragraph (c) does not
apply; or
“(c) 0%, if—
“(i) theentity makes payments of tax under section HL
20 (Payments of tax by portfolio tax rate entity
making no election); and
“(ii) the portfolio investor rate for the person for the
portfolio calculation period would, in the absence
of this paragraph, be more than 0%; and
“(iii) the portfolio calculation period includes part of a
portfolio investor exit period for the investor
“portfolio land company means, for atax year, a company
that—
“(a) isnot aportfolio investment entity in the tax year; and
|
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New (unanimous)

|
“(b) at the beginning of the tax year, owns property that—
“(i) consistsof interestsin land or sharesin a portfo-
lio land company that does not own, directly or
indirectly, shares in the company; and
“(ii) has amarket value equal to or more than 90% of
the market value of all the property of the
company
“portfolio listed company means a company listed on a
recognised exchange in New Zealand that—
“(@) has become a portfolio investment entity under section
HL 12 (Becoming portfolio investment entity); and
“(b) hasnot ceased to be a portfolio investment entity under
section HL 14 (Ceasing to be portfolio investment entity)

“portfolio tax rate entity means a company, superannuation

fund, or group investment fund that—

“(@) hasbecome aportfolio tax rate entity under section HL 12
(Becoming portfolio investment entity); and

“(b) has not ceased to be a portfolio tax rate entity under
section HL 14 (Ceasing to be portfolio investment
entity); and

“(c) is not a company listed on a recognised exchange in
New Zealand; and

“(d) isnot adefined benefit fund”.

(25B) In the definition of prescribed interest, “sections ND 1E

(Employment-related loans: repayment)” is replaced by “ sec-
tions ND 1D (Employment-related loans: value of benefit)”.
|

Struck out (unanimous)

(26) After the definition of prescribed interest, the following is

inserted:

“prescribed investor rate, for a person who is an investor of
aportfolio investment entity and a portfolio entity period in a
tax year, means—
“(@ 33%, unless paragraph (b) or (c) applies to the person; or
“(b) 19.5%, if the person—

]
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Struck out (unanimous)
| 1

“(i) isaresident to whom paragraph (c) does not apply;
and

“(ii) had, in the latest income year ending before the
tax year, $48,000 or less in total of taxable
income and attributed investment entity income;
or

“(c) 0%, if the person is aresident who—

“(i) is an organisation or trust with income that is
exempt income under section CW 34 (Charities:
non-business income) or CW 35 (Charities. busi-
ness income):

“(ii) isacompany:

“(iii) derivesincome as atrustee.”.

L ]
New (unanimous)

| |

(26) After the definition of prescribed interest, the following is

inserted:

“prescribed investor rate, for aperson who isan investor in
aportfolio tax rate entity and a portfolio alocation period in a
tax year, means—

“(a)

“(b)

“(0)

33%, if—

“(i) none of paragraphs (b), (c), and (d) apply to the
person:

“(ii) the person is aresident who derives income as a
trustee and chooses to be subject to this para-
graph for the tax year; or

19.5%, unless paragraph (c) or (d) applies to the person, if

the person is a resident who had, in either of the 2

income years immediately before the tax year,—

“(i) $38,000 or less in taxable income; and

“(ii) a total amount of $60,000 or less in taxable
income and portfolio investor allocated income;
or

0%, if the person is a resident who—

“(i) is an organisation or trust with income that is
exempt income under section CW 34 (Charities:

|
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New (unanimous)
| |
non-business income) or CW 35 (Charities: busi-
ness income):

“(ii) isaportfolio investment entity:

“(ii1) is acompany:

“(iv) is a superannuation fund:

“(v) derivesincome as a trustee and does not choose
to be subject to paragraph (a) for the tax year:

“(vi) isaportfolio investor proxy for the portfolio allo-
cation period”.

(26B) In the definition of principal caregiver, paragraph (ab) is
replaced by the following:

“(ab) the person is not a spouse, civil union partner, or
defacto partner of apersonwhoiseligibleto bea
transitional resident and who has not made an
election under section FC 24(3) (Transitional resi-
dent); and”.

Struck out (unanimous)
I 1

(27) In the definition of provisional taxpayer, after paragraph
(b)(i), the following is inserted:
“(ib) a portfolio investment entity; or”.

New (unanimous)
| |
(27) In the definition of provisional taxpayer, after paragraph
(b)(i), the following is inserted:

“(ib) a portfolio tax rate entity that does not make an
election under section HL 21 (Payments of tax by
portfolio tax rate entity choosing to pay provi-
siona tax); or”.

| |
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Struck out (unanimous)
I 1

(28) Inthe definition of qualifying person, in paragraph (c), “that
section” is replaced by “that section and section KD 3A

(Rules for family tax credit)”.
L ]

New (unanimous)
| |
(28) In the definition of qualifying person,—

(8 paragraph (a)(iib) and (iic) are replaced by the
following:

“(iib) the person is not a spouse, civil union partner, or
defacto partner of apersonwhoiseligibleto bea
transitional resident and who has not made an
election under section FC 24(3) (Transitional resi-
dent); and”:

(b) in paragraph (c), “that section” is replaced by “that
section and section KD 3A (Rules for family tax
credit)”.

(28B) In paragraph (c) of the definition of refundable credit,

“credit” is replaced by “credit; or” and the following is

added:

“(d) for apayment made by a portfolio tax rate entity under
section HL 20(5) (Payments of tax by portfolio tax rate
entity making no election)”.

| |

Struck out (unanimous)
I 1

(29) After the definition of registered security, the following is
inserted:

“regulated superannuation fund is defined in section EX 33B
(Australian superannuation fund exemption) for the purposes
of that section”.

L ]

New (unanimous)
| |
(29B) In the definition of resident in Australia, “and for the pur-
poses of the imputation rules” is omitted.
| |
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Struck out (unanimous)

(30)

(31)

1
After the definition of retained earnings, the following is
inserted:
“retirement savings account isdefined insection EX 33B (Aus-
tralian superannuation fund exemption) for the purposes of
that section”.
In the definition of salary or wages, paragraph (b)(iii) is
repealed.

(32)

In the definition of schedular income, after paragraph (d), the
following is inserted:

“(db) income derived by a portfolio (investment) tax rate
entity:”.

New (unanimous)

(32B) After the definition of shar e pur chase scheme, thefollowing

is inserted:

“sharereorganisation, in the FIF rules and for a person and
an attributing interest in a FIF, means an action of the FIF that
causes an increase or reduction, other than for consideration,
of the attributing interests held by persons, including the per-
son, who hold attributing interests in the FIF immediately
before the action”.

(32C) Thedefinition of specified leaseisreplaced by the following:

“gpecified lease means a lease of a persona property lease

asset if—

“(@) the lease is entered in the period starting on 6 August
1982 and ending on 19 May 1999 and the lease has a
guaranteed residual value, or has aterm of the lease that
ismore than 36 consecutive months, or hasaterm of the
lease that is the economic life of the asset because the
Commissioner considers that the asset has an economic
life of less than 36 months, and—

“(i) the lessee becomes the owner of the asset at the
end of the term of the lease:
“(ii) the lessee has the option to purchase the asset at
the end of the term of the lease at a price that the
|
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New (unanimous)
| |
Commissioner considers will be significantly
lower than the market value of the asset at the end
of the term of the lease:

“(iii) the total of all personal property lease payments
and the guaranteed residual value is more than or
equal to, or to a small extent less than, the cost
price of the asset:

“(iv) the lessor and the lessee agree that the lessee is
liable for the payment of all, or nearly all, expen-
diture incurred for the costs of repair and mainte-
nance of the asset and any other incidental costs
arising during the term of the lease for the use of
the asset:

“(b) the lease is entered in the period starting on 6 August

1982 and ending on 19 May 1999 and the lessee

acquires ownership of the asset by any means, whether

from the lessor or another person:
“(c) theleaseisentered in the period starting on 28 October

1983 and ending on 19 May 1999 and—

“(i) aperson other than the lessee acquires the asset;
and

“(ii) the lessee and the person who acquires the asset
are associated”.

| |
(33) After the definition of spreading method, the following is

inserted:

“SSCWT ratethreshold amount for a specified superannua
tion contribution means—

“(a)

if the employee is employed by the employer for all of

the tax year immediately (previous to) before the tax

year (to) in which the specified superannuation contri-

bution (relates) is paid, the total amount of—

“(i) salary and wages derived by the employeein that
previous tax year; and

“(ii) specified superannuation contributions (being the
gross amount of the contributions before deduc-
tion of specified superannuation contribution
withholding tax) that the employer (makes) pays
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on behalf of the employee in that previous year;
or
“(b) if paragraph (a) does not apply, the total amount of—

“(i) salary and wagesthat the employer estimates will
be derived by the employee in the tax year (to) in
which the specified superannuation contribution
(relates) is paid; and

“(i1) specified superannuation contributions (being the
gross amount of the contributions before deduc-
tion of specified superannuation contribution
withholding tax) that the employer estimates they
will make on behalf of the employee in the tax
year (to) in which the specified superannuation
contribution (relates) is paid”.

Struck out (unanimous)

(34)

1
After the definition of year of deter mination, thefollowingis
inserted:

“zero-rated portfolio investor means an investor in aportfo-
lio investment entity who has a prescribed investor rate of
0%".

New (unanimous)

(34)

|
After the definition of year of deter mination, thefollowingis
inserted:

“zero-rated portfolio investor, for a portfolio tax rate entity
that makes payments of tax under section HL 20 (Payments of
tax by portfolio tax rate entity making no election) or HL 22
(Payments of tax by portfolio tax rate entity choosing to make
payments when investor leaves) and a portfolio alocation
period, means an investor in the entity who has a prescribed
investor rate of 0% for the period”.

|

(35)

Subsections (8), (10), (11), (15B), (16)(a), (and )(19), (19B), and (32C)
apply for the 2005-06 and later income years.
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Struck out (unanimous)

(36)

(37)

(38)

1
Subsection (10) applies for a person for the 2005-06 and later
income years, unless the person took atax positionin areturn
provided to the Commissioner before 16 May 2006 that relies on
the definition of eligible company that would apply if sub-
section (6) did not come into force.

If subsection (10) does not apply for aperson for an income year
because of subsection (36), the definition of eligible company
that would apply if subsection (10) did not come into force
applies for the person for the income year.

Subsections (4), (5), (6), (9), (15), (17), (18), (20), (21), (25), (26), (27),
(32), (33), and (34) apply for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

(38)

(39)

|
Subsections (4), (5B), (14B), (15), and (21) apply for income years
beginning on or after 1 April 2007—
(@ beginning with 1 April 2007 for a person who does not
make an election under paragraph (b); or
(b)  beginning with 1 October 2007 for a person that is a
company, group investment fund, or superannuation
fund that intends to be a portfolio investment entity and
chooses to delay the application to the person of
changes made by this Act to therulesrelating to FIFs by
giving a notice to the Commissioner—
(i) before 1 April 2007, if the person exists before
that date; or
(i) within 1 month of the day on which the person
comes into existence, if the person comes into
existence on or after 1 April 2007 and before 1
October 2007.

Subsections (15C), (16)(h), (21B), (29B), and (33) apply for income
years beginning on or after 1 October 2007.
|
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Struck out (unanimous)

127 Meaning of income tax
() Insection OB 6(3)(d),—

(& “EX44,” is omitted:

(b) “EZ7B,” isinserted after “EY 47,”.

(2)  Ssubsection (1) applies for income years and portfolio entity

periods beginning on or after 1 April 2007.

L ]

128 Modifications to measurement of voting and market
value interests in case of continuity provisions

(1) In section OD 5(6F), “sections OD 3(3)(b) and OD 4(3)(b)
and (d)” isreplaced by “ sections OD 3(3)(d), OD 4(3)(d), and

oD 9.

(2)  Subsection (1) applies for a person for the 2005-06 and later
income years, unless the person—

(8 hastaken atax position for an income year in areturn
provided to the Commissioner before 16 May 2006 that
relies on the law that would apply if subsection (1) did not
come into force; and

(b) failsto choose, in anotice of proposed adjustment or a
response notice, to apply subsection (1).

(3) If subsection (1) does not apply for a person for an income year

because of subsection (2), the law that would apply if subsection
(1) did not come into force applies for the person for the
income year.

New (unanimous)

128B Modifications to voting and market value interests for

1)

(2)

application of continuity provisions to rever se takeover

In section OD 5AA(2)(e), “are treated under section OD

5(6)(b) as being held by the persons” isreplaced by “are held

by persons”.

In section OD 5AA(2)(f),—

(& in subparagraph (i), “that the initial owners hold” is
inserted after “initial parent”:

261

10

15

20

25

30



Taxation (Annual Rates, Savings
Part 2 cl 128B Investment, and Miscellaneous Provisions)

New (unanimous)
| |
(b) in subparagraph (ii), “held the total ownership” is
replaced by “held the ownership”.
(3) Subsections (1) and (2) apply for the 2005-06 and later income
years.

129 Further definitions of associated persons

Struck out (unanimous)

1
(1) Insection OD 8(1), “EX 33,” isinserted after “EJ 14,”:
L

In section OD 8(3),—
(@ “EE 34" isreplaced by “EE 33":
(b) “HL6, HL9,” isinserted after “HK 11,”.

Struck out (unanimous)

| 1
(3) Subsection (2)(h) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

|

129B Determination of residence of person other than
company

(1) Insection OE 1, subsection (2B) is repeaed.

(2)  Ssubsection (1) applies for the 2005-06 and later income years.

| |

Struck out (unanimous)
I 1

130 Schedule 1—Basic rates of income tax and specified
superannuation contribution withholding tax
In schedule 1,—
(@ in pat A, clause 10, paragraphs (a) and (aa) are
replaced by the following:
“(@) therate specifiedin part C, if the employer has made an

election under section NE 2B; and”.
L [
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Struck out (unanimous)

1
(b) inthe heading to part C, “(aa)” is replaced by “(a)”:
(c) inpatC—
(i)  “Theamount of salary or wages given by section
NE 2AB” is replaced by “The SSCWT rate
threshold amount”:
(i) “$9,500" isreplaced, in both placesit occurs, by

“$10,925":
(iii) “$38,000” is replaced, in both places it occurs,
by “$43,700".

New (unanimous)

130

)
“6

(2)

3)
(4)

Schedule 1—Basic rates of income tax and specified
superannuation contribution withholding tax
In schedule 1, part A, after clause 5, the following is inserted:

Portfolio tax rate entity

the basic rate of income tax on all taxable income of a portfo-

lio tax rate entity is the effective rate of tax found by dividing

the amount of the portfolio entity tax liability of the entity

under section HL 19by the number of dollars in the taxable

income of the entity.”

In schedule 1, part A, clause 10, paragraphs (a) and (aa) are

replaced by the following:

“(@) therate specifiedin part C, if the employer has made an
election under section NE 2B; and”.

In schedule 1, in the heading to part C, “(aa)” is replaced by

“(@".

In schedule 1, part C,—

(@ the heading for the first column is replaced by “The
SSCWT rate threshold amount for the employee for the
year in which the specified superannuation contribution

ispad’:

(b) “$9,500” is replaced by “$11,400”, in both places it
OCCUr'S:

() “$38,000” isreplaced by “$45,600”, in both places it
occurs.
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131 Schedule 2—Fringe benefit values

New (unanimous)
| |
(1A) Schedule 2, part A, clause 3 is replaced by the following:

“(3) Inthisschedule, a motor vehicle' s tax value in a quarter in a
tax year, in atax year, or in an income year is—

“(a) the value of the vehicle, as determined under subpart
EE (Depreciation) for the beginning of the tax year or
income year, if paragraphs (b) and (c) do not apply; or

“(b) the cost price of the vehicle, if the vehicle is acquired
after the beginning of the tax year or income year and
paragraph (c) does not apply; or

“(c) determined under clause 3B, if, in the period of 2 years
before the vehicle's acquisition by the person (person
A) providing it to the employee, the vehicleis owned by
person A or by a person (person B) associated with
them.

“(3B) For person A and the purposes of clause 3(c), the tax value of
the vehicle is the value under subpart EE it would have at the
beginning of the tax year or income year, or at the time of
acquisition in the year, treating the cost of the vehicle on
acquisition as the amount given by—

“(a) clause 3C, if—

“(i) thecost pricewaslast used by person A or person
B for the vehicle under clause 1:

“(ii) the vehicle was not subject to clause 1 in the 2-
year period referred to in clause 3(c) and neither
person A nor person B have used the tax value for
the vehicle under clause 1:

“(b) clause 3D, if person A did not own the vehicle and
person B last used the tax value of the vehicle under
clause 1.

“(c) clause 3E, if person A owned the vehicle and the tax
value was last used for the vehicle under clause 1.

“(3C) The highest of the following amounts is the relevant amount
for the purposes of clause 3B(a):

“(a) the highest cost of the vehicle to person A on any
acquisition of it by them:

| |
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New (unanimous)
| |

“(b) the highest cost of the vehicle to person B on any
acquisition of it by them.

“(3D) The highest of the following amounts is the relevant amount
for the purposes of clause 3B(h):

“(a) the tax value of the vehicle under this schedule for
person B, immediately before the last disposal of the
vehicle by them:

“(b) the cost of the vehicle to person A on acquisition.

“(3E) The highest of the following amounts is the relevant amount
for the purposes of clause 3B(c):

“(a) the tax value of the vehicle under this schedule for
whichever of person A or person B last used tax value
for the vehicle under clause 1, immediately before the
last disposal of the vehicle by that person:

“(b) the cost of the vehicle to person A on the last acquisi-
tion of it by them.”

| |

(1) Inschedule 2, (in) part A, (item) clause 7, the words before
paragraph (a) are replaced by the following:

“(7) When avehicle is leased or rented to the person after it has
been leased or rented to another person (the other person),
the vehicle’' s cost priceisits market value at thetime it isfirst
leased or rented to the person if—".

(2) subsection (1) applies for a person’s liability for fringe benefit
tax for a period beginning on or after 1 April 2006.

New (unanimous)
[ |
131B Schedule 4—Foreign investment funds
In the shoulder reference, “EX 33B, EX 33C, EX 33D,” isinserted
after “EX 33”.

132 Schedule 6B—Expenditure in avoiding, remedying, or
mitigating detrimental effects of discharge of
contaminant
In schedule 6B, in part B item 7, “incurred in the cessation of
abusiness,” is omitted.

265

10

15

20

25

30



Taxation (Annual Rates, Savings
Part 2 cl 133 Investment, and Miscellaneous Provisions)

133 Schedule 11—Banded rates of depreciation
(1) Inthe shoulder reference in schedule 11, * EE 25” isreplaced
by “EE 25E”.

(2)  Subsection (1) applies for the 2005-06 and later income years.

New (unanimous)

133B Schedule 13—Months for payment of provisional tax
and terminal tax

(1) In columns A to F of schedule 13, part A, “28 Apr” is
replaced wherever it appears by “7 May”.

(2) Subsection (1) applies for income years corresponding to the
2008-09 and later tax years.
| |

134 Schedule 22A—I dentified policy changes
In schedule 22A, after the entry relating to section EY 44(3),
the following is inserted:

“FC 21 The recharacterisation of amounts derived
from New Zealand, from the listed activities,
does not apply to a New Zealand company that
is under the control of non-residents.”

135 Schedule 23—Compar ative tables of old and new
provisions
In schedule 23—
(& inthe third column of part A,—
(i)  the entry corresponding to EG 17(1) is replaced
by “EE 33(1)—«3)":
(i)  the entry corresponding to EG 17(2) is replaced
by “EE 33(4)":
(iii) the entry corresponding to EG 17(3) is replaced
by “EE 33(4)”:
(iv) theentry corresponding to EG 17(3B) isreplaced
by “EE 34(1)":
(v) the entry corresponding to EG 17(4) is replaced
by “EE 33(5)":
(vi) the entry corresponding to EG 17(5) is replaced
by “EE 33(1)":
(vii) the entry corresponding to EG 17(8) is replaced
by “EE 33(1), (3)—~5), EE 35":
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New (unanimous)

|
(ab) the entry in part A corresponding to GD 9 is replaced
by—
(i) an entry corresponding to GD 9(1) in which the
third column is “CB 13”:
(i) an entry corresponding to GD 9(2) in which the
third column is “*omitted”:
|

(b)  inthe second column of part B,—
(i) the entry corresponding to EE 33 is replaced by
“EG 17(1)—5), (8)":
(il) the entry corresponding to EE 34 is replaced by
“EG 17(3B), FE 5(2)".

Part 3

Amendments to Tax Administration Act 1994

136 Tax Administration Act 1994
This Part amends the Tax Administration Act 1994.
137 Interpretation
Struck out (unanimous)
1 1
(1) This section amends section 3.
(2) After the definition of fringe benefit, the following is
inserted:
“full and complete inspection includes use as evidence in
court proceedings’.
L ]
New (unanimous)
[ |
(1) In subsection 3(1), after the definition of fringe benefit, the

following is inserted:
“full and complete inspection—

“(a@) includes use as evidence in court proceedings.
“(b) does not include removal to make copies under section
16B”.
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New (unanimous)

(2)

|
In subsection 3(1), in the definition of judicial officer, “and
section 16C” is added after “that section”.

“(1)

(3) Insubsection 3(1), the following are repealed:
(@ the definition of new return date:

(b) the definition of original return date:
(c) the definition of return date.

|

138 Giving of notices by Commissioner
Section 14(9) is replaced by the following:

“(9) A notice given by post is treated as having been given at the
time the notice would have been delivered in the ordinary
course of the post.”

139 Giving of notices to Commissioner
Section 14B(8) is replaced by the following:

“(8) A notice given by post is treated as having been given at the
time the notice would have been delivered in the ordinary
course of the post.”

140 Giving of notices to other persons
Section 14C(8) is replaced by the following:

“(8) A notice given by post is treated as having been given at the
time the notice would have been delivered in the ordinary
course of the post.”

Struck out (unanimous)

1 1

141 Power to remove and copy documents

(1) Inthe heading to section 16B, “and copy” is omitted.

(2) Section 16B(1) is replaced by the following:

The Commissioner, or an officer of the Department authorised
by the Commissioner, may remove books or documents
accessed under section 16 to—

“(a) make copies:

“(b) retain them for afull and complete inspection:”.
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Struck out (unanimous)

| 1
(3) In section 16B(2), “unless subsection (2B) applies” is inserted
after **as soon as practicable”.

(4) After section 16B(2), the following is inserted:

“(2B) Books or documents retained for a full and complete inspec-
tion may be retained for so long as is necessary for the
inspection.”

L ]

New (unanimous)

141 New section 16C inserted
After section 16B, the following is inserted:

“16C Power to remove and retain documents for inspection
“(1) The Commissioner, an authorised officer, or a person accom-
panying the Commissioner or the authorised officer may
remove books or documents from a place accessed under
section 16 and retain them for afull and complete inspection if
the Commissioner or the authorised officer has—
“(a) the consent of an occupier:
“(b) awarrant issued under subsection (2).

“(2) A judicia officer may issue, to the Commissioner or an
authorised officer, a warrant for the purpose of removing
books or documents from a place and retaining them for afull
and complete inspection if, on written application made on
oath, the judicial officer is satisfied that the exercise by the
Commissioner or an authorised officer of his or her functions
under section 16 may require removing books or documents
from a place and retaining them for a full and complete
inspection.

“(3) Every warrant issued under subsection (2) must meet the
requirements in section 16(5)(a) to (d).

“(4) Every person exercising the power to remove and retain con-
ferred by awarrant issued under subsection (2) must produce the
warrant of authority and evidence of identity—

“(a) onfirst entering the place; and
“(b) whenever subsequently reasonably required to do so.
| |

269

10

15

20

25

30



Taxation (Annual Rates, Savings

Part 3 cl 141 Investment, and Miscellaneous Provisions)

New (unanimous)

“(59)

“(6)

‘)

“(8)

|
The owner of abook or document that is removed under this
section is entitled to obtain a copy of the book or document at
the premises to which the book or document is removed—
“(a) at the time the book or document is removed to the
premises.
“(b) at reasonable times subsequently.
Books or documents retained under this section may be
retained for so long as is necessary for a full and complete
inspection.
The Commissioner or an officer of the Department authorised
by the Commissioner may make copies of books or docu-
ments retained under this section, and a copy of a book or
document certified by or on behalf of the Commissioner is
admissible in evidence in court as if it were the original.

In this section, judicial officer means a judicia officer as
defined in section 16(7).”

141B Claim that book or document is tax advice document

In section 20D(4)(a), “1 or both of sections 16 and 16B” is
replaced by “section 16 or under section 16 and either of
sections 16B and 16C” .

141C Person must disclose tax contextual information from

tax advice document

In section 20F(2)(a), “1 or both of sections 16 and 16B” is
replaced by “section 16 or under section 16 and either of
sections 16B and 16C” .

141CB New clause 28B inserted

After section 28, the following is inserted:

“28B Investor advising portfolio tax rate entity of portfolio

investor rate

An investor who notifies a portfolio tax rate entity that the
prescribed investor rate for the investor and a portfolio calcu-
lation period is less than 33% must provide the investor’s tax
file number to the entity at the time of the notice.”
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New (unanimous)

141D Shareholder dividend statement to be provided by

1)
(2)

company
In section 29(1C)(b), “emigration date” is replaced by “date
of the emigration time”.

Subsection (1) applies for the 2005-06 and later income years.
|

142

Statement to share supplier when share user makes
replacement payment under share-lending arrangement
Section 30B(d) and (h) are repealed.

New (unanimous)

142B Maori authority to give notice of amounts distributed

In section 31(1)(e), “section NF 8B” is replaced by * section
NF 8A”.

142C New clause 31B inserted

After section 31, the following is inserted:

“31B Portfolio tax rate entity to give statement to investors

“(1)

“(2

“(3)

and request information

A portfolio tax rate entity must give to a zero-rated portfolio

investor in the entity a notice giving information that the

Commissioner considers relevant—

“(@) for each portfolio calculation period, if the portfolio
calculation period is more than a day; or

“(b) for each income year, if the portfolio calculation period
isaday.

A portfolio tax rate entity must give to an investor in the entity

who has a portfolio investor exit period a notice giving infor-

mation that the Commissioner considers relevant—

“(a) for each portfolio calculation period in which the port-
folio exit period falls, if the portfolio calculation period
is more than a day; or

“(b) for each income year in which the portfolio exit period
falls, if the portfolio calculation period is a day.

If subsections (1) and (2) do not apply to an investor in aportfolio

tax rate entity, the entity must give to the investor in the entity

|
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New (unanimous)

“(4)

|
a notice giving information that the Commissioner considers
relevant—
“(a) for each income year; and
“(b) by the 30 June after the end of the income year.

A portfolio tax rate entity must at least once in each income
year give a notice to an investor in the entity requesting that
the investor provide the entity with the investor’s prescribed
investor rate.”

Struck out (unanimous)

143

Certification requirements for withdrawals subject to
section CS 1 of Income Tax Act 2004
Section 32B(1)(b) and (c) are replaced by the following:

“(b) The amount of specified superannuation contributions
that were subject to specified superannuation contribu-
tion withholding tax at the rate specified in schedule 1,
part A, clause 10(a) of the Income Tax Act 2004 before
that clause was replaced by anew clause 10(a) on 1 April
2007:

“(c) The amount of specified superannuation contributions
that were treated as salary and wages under section NE
2A of the Income Tax Act 2004 before that section was
replaced by section NE 2B on 1 April 2007:".

New (unanimous)

143

Certification requirements for withdrawals subject to
section CS 1 of Income Tax Act 2004
Section 32B(1)(b) is replaced by the following:

“(b) The amount of specified superannuation contributions

that were subject to specified superannuation contribu-

tion withholding tax at the rate specified in schedule 1,

part A, clause 10(a) of the Income Tax Act 2004 before

that clause was replaced by anew clause 10(a) on 1 April
2007:".

|
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Struck out (unanimous)

144

1
Annual returns of income
In section 33(1), after “section 33A applies’, “or a portfolio

investment entity” is inserted.
]

New (unanimous)

144

|
Annual returns of income
In section 33(1), “or a portfolio tax rate entity” is inserted
after ** section 33A applies”.

144B Annual returns of income not required

In section 33A(1)(a), in the words before subparagraph (i),
“gross income” is replaced by * assessable income”.
|

145

New section 36AB inserted
After section 36A, the following is inserted:

“36AB Electronic format of returns by portfolio investment

“(1)

“(2)

entity

The Commissioner must prescribe one or more electronic
formats in which a return required under section 57B must be
furnished by a portfolio (investment entity )tax rate entity or
portfolio investor proxy.

A format prescribed under subsection (1) is subject to the condi-
tions specified by the Commissioner, whether generally orina
particular case.”

Struck out (unanimous)

(2)

1
Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
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New (unanimous)

I
145B Returnsto annual balance date
After section 38(1), the following is inserted:

“(1B) A portfolio tax rate entity that does not make payments of tax
under section HL 21 of the Income Tax Act 2004 must not make
an election under subsection (1).”

| |

146 Non-resident withholding tax deduction certificates and
annual reconciliations

(1) Insection49(4B), inthe words before paragraph (a), “ emigra-
tion date” is replaced by “ date of the emigration time”.

(2) Insection 49(4C)(c), “emigration date” is replaced by “date
of the emigration time”.

(3) Subsections (1) and (2) apply for the 2005-06 and later income
years.

147 Resident withholding tax deduction reconciliation
statements

(1) Insection51(5B), “emigration date” isreplaced by “emigra-
tion time”.

(2) Insection 51(5C)(c), “emigration date” is replaced by “date
of the emigration time”.

(3) Subsections (1) and (2) apply for the 2005-06 and later income
years.

Struck out (unanimous)
I 1

148 New section 57B inserted
(1) After section 57, the following is inserted:

“57B Portfolio investment entity to make quarterly returns,
file annual reconciliation statement

“(1) An entity that is a portfolio investment entity in a portfolio
entity period must, by the end of the first month beginning on
or after the end of the period,—
“(@ file a return in the prescribed electronic format

showing—
L ]
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Struck out (unanimous)

“(2

(2)

1
“(i) the portfolio investment entity tax payable by the
entity for the period; and
“(ii) further information that the Commissioner con-
siders relevant; and
“(b) pay the portfolio investment entity tax payable by the
entity for the period

An entity that is a portfolio investment entity in a tax year

must, by 20 May of the calendar year in which the tax year

ends, file for the tax year a return in the prescribed electronic

format showing—

“(a) the portfolio investment entity tax paid by the entity for
the tax year; and

“(b) further information that the Commissioner considers
relevant.”

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New (unanimous)

[
148

New section 57B inserted
After section 57, the following is inserted:

“57B Portfolio tax rate entities and portfolio investor proxies

“(1)

“(2)

to make returns, file annual reconciliation statement

A person who isaportfolio tax rate entity or portfolio investor

proxy in atax year and who has not made an election under

section HL 21 or HL 22 of the Income Tax Act 2004 for the tax

year must perform the responsibilities referred to in subsection

(4)—

“(@) for aportfolio calculation period in the tax year; and

“(b) by the end of the month beginning from the end of the
month in which the portfolio calculation period ends.

A person who isaportfolio tax rate entity or portfolio investor
proxy in atax year and who has made an el ection under section
HL 21 of the Income Tax Act 2004 for the tax year must
perform the responsibilities of a provisiona taxpayer under
the provisional tax rules.
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New (unanimous)

“(3)

“(4)

|
A person who isaportfolio tax rate entity or portfolio investor
proxy in atax year and who has made an el ection under section
HL 22 of the Income Tax Act 2004 for the tax year must
perform the responsibilities referred to in subsection (4),—
“(@) for an investor with a portfolio investor exit period in
the tax year,—
“(i) for the portfolio investor exit period; and
“(i1) by the end of the month beginning from the end
of the month in which the portfolio investor exit
period ends; and
“(b) for theinvestorswho hold portfolio investor interests at
the end of the tax year,—
“(i) for the tax year; and
“(ii) by the end of the month beginning from the end
of the tax year.

The responsibilities of a person for each period are to—
“(a) fileareturn in the prescribed form showing—
“(i) the amount of the portfolio entity tax liability of
the person for the period; and
“(ii) if the person has not made an election under
section HL 21 or HL 22 of the Income Tax Act 2004,
the amount of each payment required by section HL
20(5) of that Act for a portfolio investor exit
period ending in the period; and
“(iii) further information that the Commissioner con-
siders relevant; and
“(b) pay an amount of income tax equal to the portfolio
entity tax liability of the person for the period.

“(5) A personwhoisaportfolio tax rate entity or portfolio investor

proxy in atax year must file for the tax year a return in the

prescribed form showing—

“(a) theincome tax paid by the person for the tax year; and

“(b) further information that the Commissioner considers
relevant.

“(6) A person required by subsection (5) to file areturn must file the

return—
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|

“(@ by 30 June of the calendar year in which the tax year
ends, if the personisaportfolio tax rate entity or portfo-
lio investor proxy at the end of the tax year; or

“(b) by the end of the second month following the month in
which the entity ceases to be a portfolio tax rate entity
or portfolio investor proxy, if the person ceasesto be a
portfolio tax rate entity or portfolio investor proxy in
the tax year.”

148B Officersto maintain secrecy

After section 81(4)(mb), the following is inserted:

“(mc) publishing the name of a company that has given the
Commissioner a notice under section EX 33B(1)(b) or (2)(h)

of the Income Tax Act 2004:".
|

149

Notices of proposed adjustment required to be issued by
Commissioner

In section 89C(eb), “ (has) left New Zealand and may have” is
omitted.

New (unanimous)

149B Taxpayers and otherswith standing may issue notices of

proposed adjustment

(1) Insection 89D(2D), “section 16(3)” is replaced by * section
16(6)".

(2) Subsection (1) applies for taxable periods ending on or after 31
March 2007.

|

150 Determination on economic rate

Section 91AAF(4)(b) is replaced by the following:
“(b) is—

“(i) reacquired, after the date on which the new deter-
mination isissued, by the person who disposed of
it before the date on which the new determination
is issued:
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“(ii) anitem of property to which section EE 25B, EE
25C, EE 25E, or EZ 21B of the Income Tax Act
2004 applies.”

New (unanimous)

150B New heading and section 91AAO inserted

After section 91AAN, the following is inserted:

“Determinations relating to calculation of FIF income

using fair dividend rate method

“91AAQO Determination on type of interest in FIF and use of

“(1)

“(2)

“(3)

fair dividend rate method

For the purposes of section EX 40 of the Income Tax Act 2004,

the Commissioner may determine that a type of financia

arrangement or excepted financial arrangement is—

“(@) atype of attributing interest in a FIF for which a person
may use the fair dividend rate method to calculate FIF
income from the interest; or

“(b) atype of attributing interest in a FIF for which a person
may not use the fair dividend rate method to calculate
FIF income from the interest.

In making a determination, the Commissioner must take into
account the economic relationships created by the arrange-
ment and the principles that—

“(a) thefair dividend rate method may be used to calculate
FIF income from an arrangement giving an investor an
interest in the business profits and losses of a FIF:

“(b) the fair dividend rate method should not be used to
calculate FIF income from an arrangement giving an
investor a return that is not dependent on the business
profits and losses of a FIF.

A determination made by the Commissioner under this
section may be made for tax years that are specified in the
determination but may not apply to a taxpayer for a date
before the date of the determination unless the taxpayer
would, in the absence of the determination, be subject to a
shortfall penalty relating to the date and a tax position that is
affected by the determination.

|
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“(4)

“(5)

|
A determination may provide for the extension, limitation,
variation, cancellation, or revocation of an earlier
determination.

A determination made by the Commissioner under this
section must be published in the Gazette within 30 days of the
making of the determination.”

150C Extension of time bars

(1)
)

In section 108B(2), “A waiver under subsection (1)” is
replaced by “An agreement under subsection (1)(a)”.

After section 108B(2), the following is inserted:

“(2B) A notice under subsection (1)(b) must be given to the Com-

missioner before the expiry of the 12-month period referred to
in subsection (1)(a).”

151

Definitions
In section 120C(1), in the definition of date interest starts,
paragraph (f) is replaced by the following:

Struck out (unanimous)

“(f) for unpaid tax, being terminal tax for the tax year in
which a taxpayer dies, the due date for the deceased
person’s terminal tax, if al instalments of provisiona
tax (including termina tax) payable by the deceased

person are paid by their due date
]

New (unanimous)

|

“(f) for unpaid tax, being terminal tax for the tax year in

which a taxpayer dies, the due date for the deceased
person’s terminal tax, if—

“(i) eachinstalment of provisional tax payable by the
deceased person for that tax year is paid by the
due date under section MB 5 for the instalment;
and
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New (unanimous)

|

“(ii) the terminal tax payable by the deceased person
for that tax year is paid by the due date under
section MC 1 for the terminal tax”.

152 Example: Section 120K C

Struck out (unanimous)

| 1
(1) Inthe example after section 120KC,—
(@ “20 January” is replaced in both places it occurs, by
*15 January” :
(b) “21 January” is replaced in both places it occurs, by
16 January”.
L ]
New (unanimous)
| |
(1) The example after section 120KC is replaced by the

following:
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New (unanimous)

Example: Section 120KC

Mr Yellow, who has a March balance date, decides to change to a May
balance date. The transitional year is 14 months long. He starts business
on 31 July, estimating provisional tax at $15,000 for the income year. At
the end of the year, Mr Yellow’s residual income tax is $20,000. He is not
subject to GST.

2007 | 2008

4

Transitional year >

|

starts first second
business v instalment instalment
(no final
instalment) instalment

Instalments in transitional year: 28th day of 5th, 9th, and 13th months after
balance date, and final instalment on 28th day of month following final month in
transitional year (s MB 20(2) and schedule 13, part B Income Tax Act 2004). But
first business day falls within 30 days of the date that would be the first
instalment, 28 August (s MB 20(4)(a) of that Act), so no instalment is due. The
April instalment only is due on 7 May.

Amounts payable on the instalment dates are calculated under s MB 22 of that
Act.

First instalment due 15 January: $15,000 x 4/14 = $4,285
Second instalment due 7 May: $15,000 x 8/14 - $4,285 = $4,286
Final instalment due 28 June: $15,000 - $8,571 = $6,429.

Three interest start dates apply: 16 January, 29 April, and 29 June (s 120KD(2)).
First instalment 15 January on RIT: $20,000 x 4/14 = $5,714
*  interest payable from 16 January on: ($5,714 - $4,285) = $1,429
Second instalment 7 May on RIT: $20,000 x 4/14 = $5,714
*  interest payable from 8 May on: ($5,714 - $4,286) = $1,428
Final instalment 28 June on RIT: $20,000 - ($5,714 + $5,714) = $8,572
*  interest payable from 29 June on RIT: ($8,572 - $6,429) = $2,143.

(2)  Subsection (1) applies for the 2008—09 and later income years.
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153 Example: Section 120KD

Struck out (unanimous)

1

(1) Inthe example after section 120KD,—
(@ “21 January” isreplaced by “16 January”:
(b) “21 Jan” isreplaced by “16 January”.

New (unanimous)
| |
(1) The example after section 120KD is replaced by the 5
following:
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Example: Section 120KD

Dr Beige starts the income year (March balance date) using a GST ratio to
determine the amount of provisional tax payable. He makes payments in
June and August. On 10 September 2007, Dr Beige decides to change his
determination method. He must then estimate his residual income tax for the
income year (s MB 17(5) Income Tax Act 2004), and pay 2 instalments
under the estimation method on instalment dates D and F (s MB 6(5) of that
Act). Dr Beige provides a return for the income year that shows residual
income tax of $30,000.

Four interest start dates apply:
+  for credit interest, the interest start date is 11 September 2007
(s 120KE(6)):
«  for debit interest, the interest start dates are:
11 September for unpaid instalments under the GST ratio method
(s 120KE(7))
16 January 2008 for unpaid instalments under estimation method

(s 120C(1)(a)(i)(A))

8 May 2008 for unpaid instalments under estimation method

(s 120C(1)(a)(1)(A)).

2007 2008
Apr | May | Jun | Jul | Aug | Sept | Oct | Nov | Dec | Jan | Feb | Mar | Apr | May
Ratio
payments  $2,000 $2,500
Changes determination method on 10 September

Estimates provisional tax for year of $10,500 v v
Estimation instalments $3,000 $3,000

Files return for year and RIT is $30,000

Balance is $25,500 ($30,000 - $4,500)

Estimation instalments: interest calculated on unpaid tax of:
on 16 Jan 2008 on $9,750 ($12,750 - $3,000) (s 120C(2)(b))
on 8 May 2008 on $9,750 ($12,750 - $3,000) (s 120C(2)(b)).
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| |
(2) Subsection (1) applies for the 200809 and later income years.
154 Late filing penalties
(1) After section 139A(2)(a)(iii), the following is inserted:
“(iiib) a return required to be furnished under section
57B:"
Struck out (unanimous)
1 1
(2) Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
L ]
155 Non-€electronic filing penalty
(1) After section 139AA(1)(a), the following is inserted:
“(ab) a portfolio investment entity; and”
(2) Section 139AA(2) is replaced by the following:
Struck out (unanimous)
1 1
“(2) Anemployer, a portfolio investment entity, or a PAYE inter-
mediary is liable to a non-electronic filing penalty if the
employer, the portfolio investment entity, or the PAYE inter-
mediary furnishes a return required to be in electronic format
in aformat that is not prescribed.”
L ]
New (unanimous)
| |
“(2) A person who isan employer, aportfolio investment entity, a
portfolio investor proxy, or aPAYE intermediary isliableto a
non-electronic filing penalty if the person furnishes a return
required to be in electronic format in a format that is not
prescribed.”
|
Struck out (unanimous)
| 1
(3) Subsections (1) and (2) apply for income years and portfolio

entity periods beginning on or after 1 April 2007.
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Amendmentsto other Acts and regulations

Income Tax Act 1994

156 Income Tax Act 1994
Sections (757) 156B to 162B amend the Income Tax Act 1994.

New (unanimous)

156B What constitutes an interest in a foreign investment

fund

(1) After section CG 15(2)(c), the following is inserted:
“(cb) if the person isanatural person and, at the time, the FIF

is a foreign superannuation scheme, constituted in

Australia, that is—

“(i) anapproved deposit fund as defined in section 10
of the Superannuation Industry (Supervision) Act
1993 (Aust):

“(if) an exempt public sector superannuation scheme
as defined in section 10 of the Superannuation
Industry (Supervision) Act 1993 (Aust):

“(iii) a regulated superannuation fund as defined in
section 19 of the Superannuation Industry
(Supervision) Act 1993 (Aust):

“(iv) aretirement savings account as defined in section
8 of the Retirement Savings Accounts Act 1997
(Aust); or”.

(2) Subsection (1) applies for tax on income derived by a person

in—

@
(b)

the 1994-95 income year, if the corresponding account-
ing year for the person ends on or after 1 April 1995:
the 1995-96 and later income years.

157 New section CZ 7 added
(1) After section CZ 6, the following is added:
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Struck out (unanimous)

“CZ 7 Geothermal wells between 31 March 2003 and 16 May

2006
“(1) This section applies to a person’s geothermal well, if—
“(@ thewell is—
“(i) both started and completed between 31 March
2003 and 16 May 2006:
“(ii) acquired between 31 March 2003 and 16 May
2006; and
“(b) the person—

“(2)

“(i) usesthe well, or has the well available for use,
after the end of the well’s geothermal energy
proving period, in deriving assessable income or
carrying on abusinessfor the purpose of deriving
assessable income:

“(ii) disposes of the well.

The person’s gross income, for the first income year in which
this section applies, includes an amount equal to,—

“(a)

“(b)

if subsection (1)(b)(i) applies, the amount of a deduction

that the person has been alowed for the well under

section DZ 7; or

if subsection (1)(b)(ii) applies, the lesser of —

“(i) the amount derived from disposing of the well;
and

“(ii) the amount of a deduction that the person has

been allowed for the well under section D2 7.”
[ |

New (unanimous)

“CZ 7 Geothermal wells between 31 March 2003 and 17 May

2006
“(1) This section applies to a taxpayer’s geothermal well, if—
“(@ thewell is—
“(i) both started and completed between 31 March
2003 and 17 May 2006:
“(ii) acquired between 31 March 2003 and 17 May
2006; and
“(b) the taxpayer—
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New (unanimous)

“(2)

|
“(i) uses the well, or has the well available for use,
after the end of the well’s geothermal energy
proving period, in deriving gross income or car-
rying on a business for the purpose of deriving
gross income:
“(ii) disposes of the well.

The taxpayer’s gross income, for the first income year in
which this section applies, includes an amount equal to,—
“(a) if subsection (1)(b)(i) applies, the amount of a deduction
that the taxpayer is allowed for the well under section DZ
7 for any income year; or
“(b) if subsection (1)(b)(ii) applies, the lesser of —
“(i) the amount derived from disposing of the well;
and
“(ii) the amount of a deduction that the taxpayer is
allowed for the well under section DZ 7 for any
income year.”
|

2
158

(1)
“(1)

(2)

Subsection (1) applies for the 200304 and later income years.

Expenditure to prevent or combat pollution of
environment
Section DJ 10(2) is replaced by the following:

If ataxpayer engaged in any business in New Zealand (other
than a farming or agricultural business) has incurred in that
business any expenditure in the construction on land in New
Zedland of earthworks, ponds, settling tanks, or other similar
improvements primarily for the purpose of treating waste in
order to prevent or combat pollution of the environment (not
being expenditure in respect of which adeduction, whether by
way of depreciation or otherwise, is allowed under any other
provision of this Act or the Income Tax Act 1976), the tax-
payer isallowed adeduction in accordance with this section of
the amount of that expenditure.”

Subsection (1) applies for a taxpayer for an income year after
the 1994-95 income year if,—
(@ thetaxpayer, before 16 November 2004,—

(i)  provides areturn:
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)

159
D)

(if)  issues a notice of proposed adjustment:
(iif) issues a response notice:
(iv) reguests a re-assessment; and

(b) theincome year is an income year to which the return,
notice or request described in paragraph (a)(i) to (iv) relates
or alater income year; and

(c) the correctness of the tax position adopted by the tax-
payer in the return, notice or request described in para-
graph (a)(i) to (iv) depends on an interpretation of the
meaning of industrial waste in section DJ 10; and

(d) thetaxpayer’sinterpretation of industrial wasteiscon-
sistent with the meaning of section DJ 10 as amended
by subsection (1).

If subsection (1) does not apply for a taxpayer for an income
year because the requirements of subsection (2) are not met, the
law that would apply if subsection (1) did not come into force
applies for the taxpayer for the income year.

New section DZ 7 added
After section DZ 6, the following is added:

Struck out (unanimous)

“DZ 7 Geothermal wells between 31 March 2003 and 16 May

“(1)

“(2

2006
This section applies to a person’s geothermal well, if—

“(@ thewell’s geothermal proving period ends between 31
March 2003 and 16 May 2006; and
“(b) thewdl is—
“(i) both started and completed between 31 March
2003 and 16 May 2006:
“(ii) acquired between 31 March 2003 and 16 May
2006; and
“(c) adeduction for expenditure on the well is not alowed
under another provision.

The person is alowed a deduction, for the income year in
which thewell’ sgeothermal proving period ends, for expendi-

ture on the well.”
[ |
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New (unanimous)

“DZ 7 Geothermal wells between 31 March 2003 and 17 May

“(1)

“(2)

2006
This section applies to a taxpayer’s geothermal well, if—

“(@ the well’s geothermal energy proving period ends
between 31 March 2003 and 17 May 2006; and
“(b) thewell is—
“(i) both started and completed between 31 March
2003 and 17 May 2006:
“(ii) acquired between 31 March 2003 and 17 May
2006; and
“(c) adeduction for expenditure on the well is not allowed
under any provision except this one.

The taxpayer is alowed a deduction, for the income year in
which the well’ s geothermal energy proving period ends, for
expenditure incurred on the well.”

|

2

160
D
(2)

161

162
D
(2

Subsection (1) applies for the 200304 and later income years.

Distributions by Maori authority
In section HI 4(3), “ME 5" isreplaced by “ME 35”.

Subsection (1) applies for the 2004-05 and later income years.

Limit on refunds and allocations of tax

In section MD 2(4), “&fter the date of payment of the first
instalment of provisional tax for that incomeyear” is replaced
by * after acredit is made to that company’ simputation credit
account for amounts that have satisfied the company’ sincome
tax liability for that income year,”.

Definitions

This section amends section OB 1.

In the definition of eligible company,—

(@ inthewordsbefore paragraph (a), “, and iseither incor-
porated in New Zealand or carrying on a business in
New Zealand through a fixed establishment,” is
inserted after “New Zealand”:

(b) inparagraph (c), “company:” isreplaced by *“ company;
or”, and the following is added:
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“(d) by the law of another country or territory, liable to
income tax in that country or territory by reason of
domicile, residence, or place of incorporation”.

Struck out (unanimous)

3)

1
After the definition of geophysical prospecting, the follow-
ing is inserted:
“geothermal energy proving period means, for a geother-
mal well that is not used for exploiting geothermal energy, a
period—
“(a) starting with the completion or acquisition of the well;
and
“(b) ending when the well, for the foreseeable future, is not
intended, and cannot reasonably be expected, to be used
or available for use in—
“(i) deriving assessable income:
“(ii) carrying on abusinessfor the purpose of deriving
assessable income
“geothermal well meansabore or well solely for the purpose
of investigating or exploiting geothermal energy in New
Zedland”.

New (unanimous)

3)

|
After the definition of geophysical prospecting, the follow-
ing is inserted:
“geothermal energy proving period means, for ataxpayer’s
geothermal well that is not used for exploiting geothermal
energy, a period—
“(@) starting with the completion or acquisition of the well;
and
“(b) excluding the case of the taxpayer disposing of the well
to another person, ending when the well, for the fore-
seeable future, is not intended, and cannot reasonably
be expected, to be used or available for use in—
“(i) deriving gross income:
“(ii) carrying on abusinessfor the purpose of deriving
gross income
|
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New (unanimous)

“geothermal well meansabore or well solely for the purpose
of investigating or exploiting geothermal energy in New
Zealand”.

(3B) The definition of specified lease is replaced by the following:
“gpecified lease means a lease of a lease asset if—

“(a)

“(b)

“(0)

the lease is entered in the period starting on 6 August
1982 and ending on 19 May 1999 and the lease has a
guaranteed residual value, or has a lease term that is
more than 36 consecutive months, or has a lease term
that is the economic life of the asset because the Com-
missioner considers that the asset has an economic life
of less than 36 months, and—

“(i) thelessee becomesthe owner of the |ease asset at
the end of the term of the lease:

“(ii) the lessee has the option to purchase the lease
asset at the end of the term of the lease at a price
that the Commissioner considers will be signifi-
cantly lower than the market value of the lease
asset at the end of the lease term:

“(iii) thetotal of all lease payments and the guaranteed
residual value is more than or equa to, or to a
small extent less than, the cost price of the lease
asset:

“(iv) the lessor and the lessee agree that the lessee is
liable for the payment of all, or nearly all, expen-
diture incurred for the costs of repair and mainte-
nance and any other incidental costs arising dur-
ing the lease term for the use of the |ease asset:

the lease is entered in the period starting on 6 August

1982 and ending on 19 May 1999 and the lessee

acquires ownership of the asset by any means, whether

from the lessor or another person:

the lease is entered in the period starting on 28 October

1983 and ending on 19 May 1999 and—

“(i) aperson other than the lessee acquires the lease
asset; and

“(ii) the lessee and the person who acquires the lease
asset are associated”.
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Struck out (unanimous)

(4)

1
Subsection (2) applies for a person for the 1997-98 and later
income years, unless the person took atax positionin areturn
provided to the Commissioner before 16 May 2006 that relies on
the definition of eligible company that would apply if sub-

section (2) did not come into force.
]

New (unanimous)

(4)

|
Subsection (2) applies for a person for the 1997-98 and later
income years, unless the person is, for the relevant income
year, a member of a consolidated group under the law that
would apply in the absence of this Act.

|

(5)

(6)

If subsection (2) does not apply for a person for an income year
because of subsection (4), the definition of eligible company
that would apply if subsection (2) did not come into force
applies for the person for the income year.

Subsection (3) applies for the 200304 and later income years.

New (unanimous)

162B Modifications to voting and market value interests for

D)

(2)

3)

application of continuity provisionsto rever se takeover

In section OD 5AA(2)(e), “are treated under section OD

5(6)(b) as being held by the persons” isreplaced by “are held

by 1 or more persons’.

In section OD 5AA(2)(f),—

(& in subparagraph (i), “that the initial owners hold” is
inserted after “initial parent”:

(b) in subparagraph (ii), “held the total ownership” is
replaced by “held the ownership”.

Subsections (1) and (2) apply for the 1998-99 and later income

years.
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New (unanimous)

Income Tax Act 1976

162C What constitutes an interest in a foreign investment
fund

(1) After section 245RA(2)(c) of the Income Tax Act 1976, the
following is inserted:

“(cb) if the person isanatural person and, at the time, the FIF
is a foreign superannuation scheme, constituted in
Australia, that is—

“(i) anapproved deposit fund as defined in section 10
of the Superannuation Industry (Supervision) Act
1993 (Aust):

“(ii) an exempt public sector superannuation scheme
as defined in section 10 of the Superannuation
Industry (Supervision) Act 1993 (Aust):

“(iii) a regulated superannuation fund as defined in
section 19 of the Superannuation Industry
(Supervision) Act 1993 (Aust); or”.

(2) Subsection (1) applies to tax on income derived in—

(& the 1993-94 income year, for ataxpayer whose corres-
ponding non-standard accounting year ends after 30
November 1993:

(b) the1994-95incomeyears, for ataxpayer whose corres-
ponding non-standard accounting year ends before 1
April 1995.

Goods and Services Tax Act 1985

163 Goods and Services Tax Act 1985
Sections (764 and 165) 163B to 165F amend the Goods and Ser-
vices Tax Act 1985.

New (unanimous)
| |
163B Meaning of associated persons
In section 2A(1),—
(@ paragraph (c)(iv) is repeaed:

293

10

15

20

25

30



Taxation (Annual Rates, Savings

Part 4 cl 163B Investment, and Miscellaneous Provisions)

New (unanimous)

(b) after paragraph (c), the following is inserted:
“(cb) atrustee of atrust and another person (person A), if—
“(i) person A is associated with another person (the
relative) under paragraph (c); and
“(ii) the relative is associated with the trustee under
paragraph (f):”.

Struck out (unanimous)

164 Meaning of term financial services
In section 3,—
(@ after subsection (1)(ka), the following is inserted:
“(kb) the investment in an entity, if the investment is an
actively managed investment that is made up of—
“(i) an equity security:
“(ii) aparticipatory security:”:
(b) in subsection (2), before the definition of cheque, the
following is inserted:
“actively managed investment means an investment that—
“(@ is equa to or greater than 10% of all participatory
securities and equity securitiesissued by the entity into
which the investment is made; and
“(b) allows the investor, or a person associated with the
investor, to influence the management of the business of
the entity”.
L ]
New (unanimous)
| |
164 Meaning of term financial services

In section 3(1)(I), “thereon.” is replaced by “thereon:” and
the following is added:

“(m) the investment in an entity, if—

“(i) theinvestmentisin an equity security equal to or
greater than 10% of all equity securitiesissued by
the entity or in a participatory security equal to or

|
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New (unanimous)

|
greater than 10% of all participatory securities
issued by the entity; and
“(ii) the investment allows the investor, or a person
acting on behalf of the investor, to influence the
management of the business of the entity:

“(n) the evaluation by an investor of an investment referred
to in paragraph (m) in an entity and the planning or acting
by the investor to influence the management of an entity
for the principal purpose of preserving or increasing the
value of such an investment.”

|

165
®
‘()

)

Value of supply of goods and services
Section 10(7) is replaced by the following:

If goods and services are treated by section 211(1) as being
supplied by a person, the consideration in money for the
supply is—

“(@ anamount equal to the taxable value of the fringe bene-
fit as determined by sections CX 18 and ND 1Sto ND
1V of the Income Tax Act 2004, if paragraph (b) does not
apply; or

“(b) nil, if the person would not have a deduction under
section 20(3) relating to the supply of the fringe benefit
if the consideration in money for the supply were given
by paragraph (a).”

Subsection (1) applies for fringe benefits provided or granted

on or after the date on which this Act receives the Royal

assent.

New (unanimous)

165B Changesin taxable periods

D)

After section 15C(3), the following is inserted:

“(3B) A person to whom section 15(1)(a) or (b) applies may apply to

the Commissioner, in away acceptable to the Commissioner,
to change the person’s taxable period to a 1-month period.

“(3C) A person to whom section 15(1)(c) applies may apply to the

Commissioner, in a way acceptable to the Commissioner, to
|
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| |
change the person’ staxable period to a 2-month period, unless
section 15(4) applies.”

(2) Subsection (1) applies for a registered person for—

(8 ataxable period that begins on or after the beginning of
the registered person’s income year corresponding to
the 2008-09 tax year, if the registered person derives
assessable income in that income year:

(b) ataxable period that begins on or after 1 April 2008, if
paragraph (a) does not apply.

165C When change in taxable period takes effect

(1) In section 15D(1)(a), “15B(5)(b), or 15C(1) or (2)” is
replaced by “15B(5)(b) or 15C”.

(2) Subsection (1) applies for a registered person for—

(8) ataxable period that begins on or after the beginning of
the registered person’s income year corresponding to
the 200809 tax year, if the registered person derives
assessable income in that income year:

(b) ataxable period that begins on or after 1 April 2008, if
paragraph (a) does not apply.

165D Taxable period returns
(1) Section 16(2)(a) and (b) is replaced by the following:
“(a) the 28th of the month following the end of the taxable
period, if paragraph (b) or (c) do not apply; or
“(b) the 15th day of January, if the month following the end
of the taxable period is December; or
“(c) the 7th day of May, if the month following the end of
the taxable period is April.”
(2) Section 16(5)(a) and (b) is replaced by the following:
“(@) the 28th of the month following the end of the taxable
period, if paragraph (b) or (c) do not apply; or
“(b) the 15th day of January, if the month following the end
of the taxable period is December; or
“(c) the 7th day of May, if the month following the end of
the taxable period is April.”
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3)

|
Subsections (1) and (2) apply for taxable periods ending on or
after 31 March 2007.

165E Election that sections 11A(1)(q) and (r) and 20C apply

165F
D)
‘(D

)

©)
“(3)

(4)

Q)

In section 20F(1), “registered person” is replaced in both
places it appears by “person”.

Group of companies
Section 55(1) is replaced by the following:

For the purposes of this Act, 2 or more companies (the com-
panies) are eligible to be members of a group of companies at
atime, if the companies are a group of companies, or are part
of a group of companies, under section IG 1 of the Income
Tax Act 1994 at that time, and—

“(a) each of the companies is aregistered person:

“(b) the total value of taxable supplies made by the compa-
nies, in any 12-month period which includes that time,
to persons other than the companies, is at least 75% of
the total value of supplies made by the companies to
persons other than the companies in that period.”

In section 55(1), asinserted by subsection (1), “Income Tax Act
1994” is replaced by “Income Tax Act 2004”.

Section 55(3) is replaced by the following:

In any application made under subsection (2) of this section

by 2 or more companies:

“(a) one of the companies shall be nominated to be the
representative member; and

“(b) the company nominated under paragraph (a) must be a
registered person.”

In section 55(4),—

(& in paragraph (d), ‘‘section,—
“section.”:

(b) the words after paragraph (d) are omitted.

After section 55(4), the following is inserted:

is replaced by
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“(4AA) The Commissioner shall grant an application made under

(6)

(")

subsection (4) of this section from—

“(a) thebeginning of such taxable period asisdetermined by
the Commissioner, unless paragraph (b) applies; or

“(b) the beginning of the taxable period in which the rele-
vant company is first eligible, under subsection (1)(b) of
this section, to be amember of the group of companies,
if the application is made under subsection (4)(a) of this
section.”

In section 55(4), as amended by subsection (4),—

(& inparagraph (d), “section.” isreplaced by* section,—":
(b) after paragraph (d), the following is inserted:

“and the Commissioner shall grant the application from the
beginning of such taxable period as is determined by the
Commissioner.”

Section 55(4AA), as inserted by subsection (5), is repealed.

Companies Act 1993

165G Dividends

In section 53(2) of the Companies Act 1993, “or is required,
for aportfolio tax rate entity, by section HL 8 of the Income Tax
Act 2004” is added.

Public Trust Act 2001

165H Public Trust Act 2001

Sections 1651 and 165J amend the Public Trust Act 2001.

1651 Interpretation

In section 4, after the definition of owner, the following is
inserted:

“portfolio investment entity means a portfolio investment
entity within the meaning of the Income Tax Act 2004".
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165J New section 72B inserted

After section 72, the following is inserted:

“72B Powersto adjust interest in trust property of Fund that

is portfolio investment entity

Where any investments and funds comprising a Group Invest-
ment Fund are employed in an activity that Public Trust is
empowered or authorised to carry on as a portfolio investment
entity, Public Trust may adjust the interests of the benefi-
ciaries in the investments and funds in the way required by
section HL 7 of the Income Tax Act 2004 despite any other
provision in this Act.”

Securities Act 1978

165K Securities Act 1978

Sections 165L and 165M amend the Securities Act 1978.

165L Interpretation

In section 2, after the definition of person, the following is
inserted:

“portfolio investment entity means a portfolio investment
entity within the meaning of the Income Tax Act 2004

“portfolioinvestment interest means a portfolio investment
interest within the meaning of the Income Tax Act 2004".

165M Exemptions from this Act

After section 5(4), the following is inserted:

“(4A) Nothing in sections 33, 37, and 37A(1)(a) of this Act shall

apply in respect of an adjustment under section HL 7(3) of the
Income Tax Act 2004 of the portfolio investor interest of an
investor by a portfolio investment entity.

“(4B) The exemption in subsection (4A) does not apply if the portfolio

investment entity has under section HL 7(4) of the Income Tax
Act 2004 offered the investor a choice of the method of
adjustment.”
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167

Trustee Act 1956

Trustee Act 1956
Sections 167 and 168 amend the Trustee Act 1956.

Interpretation and application
In section 2, after the definition of possession, thefollowingis
inserted:

“portfolio investment entity means a portfolio investment
entity within the meaning of the Income Tax Act 2004".

Struck out (unanimous)

(2)

168
D)

1
Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New heading and new section 42E inserted
After section 42D, the following is inserted:

“Special powers in respect of portfolio investment entities
“42E Power to adjust interestsin trust property of portfolio

(2)

investment entity

Where any property is employed in abusiness that the trustee
is empowered or authorised to carry on as a portfolio invest-
ment entity, the trustee may adjust the interests of the benefi-
ciaries in the property in the way required by section HL 6(3) of
the Income Tax Act 2004 despite any provision in the Super-
annuation Schemes Act 1989.”

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
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|
168 New heading and new section 42E inserted
After section 42D, the following is inserted:

“Special powers in respect of portfolio investment entities

“42E Power to adjust interestsin trust property of portfolio

investment entity

Where any property is employed in an activity that the trustee
is empowered or authorised to carry on as a portfolio invest-
ment entity, the trustee may adjust the interests of the benefi-
ciariesin the property in the way required by section HL 7 of the
Income Tax Act 2004 despite any other provision in this Act,
in the Superannuation Schemes Act 1989, or in any instru-
ment creating the trust under which the property is held.”

Trustee Companies Act 1967

168B Trustee Companies Act 1967
Sections 168C and 168D amend the Trustee Companies Act
1967.

168C Interpretation
In section 2, after the definition of person, the following is
inserted:

“portfolio investment entity means a portfolio investment
entity within the meaning of the Income Tax Act 2004".

168D New section 33B inserted
After section 33, the following is inserted:

“33B Powers of trustee company or manager to adjust
interest in trust property of Fund that is portfolio
investment entity
Where any investments and funds comprising a Group I nvest-
ment Fund are employed in an activity that the trustee com-
pany is empowered or authorised to carry on as a portfolio
investment entity, the trustee company or the manager of the
Fund may adjust the interests of the beneficiaries in the prop-
erty in the way required by section HL 7 of the Income Tax Act

| |
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|
2004 despite any other provision in this Act or in any instru-
ment creating the trust under which the investments and funds
are held.”

169

170

Unit Trusts Act 1960

Unit Trusts Act 1960
Sections 170 and 171 amend the Unit Trusts Act 1960.

Interpretation
In section 2, after the definition of nomineeg, the following is
inserted:

“portfolio investment entity means a portfolio investment
entity within the meaning of the Income Tax Act 2004”.

Struck out (unanimous)

(2)

171
D)

1
Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.

New section 12A inserted
After section 12, the following is inserted:

“12A Implied provision in trust deed of portfolio investment

“(1)

“(2

(2)

entity

The provision in subsection (2) shall be implied in every trust
deed relating to a unit trust for which the trustee is a portfolio
investment entity, notwithstanding anything to the contrary in
the deed.

Where any money, investments or other property of the unit
trust isemployed in abusiness carried on as a portfolio invest-
ment entity, the manager may adjust the interests in the unit
trust of the beneficiaries in the way required by section HL 6(3)
of the Income Tax Act 2004.”

Subsection (1) applies for income years and portfolio entity
periods beginning on or after 1 April 2007.
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[
171

New section 12A inserted
After section 12, the following is inserted:

“12A Implied provision in trust deed of portfolio investment

“(1)

“(2)

entity

The provision in subsection (2) shall be implied in every trust
deed relating to a unit trust for which the trustee is a portfolio
investment entity, notwithstanding anything to the contrary in
the deed.

Where any money, investments or other property of the unit
trust is employed in an activity carried on as a portfolio
investment entity, the manager may adjust the interestsin the
unit trust of the beneficiariesin the way required by section HL 7
of the Income Tax Act 2004.”

Tax Administration (Form of Warrant) Regulations 2003

172

173

174

“4B

175

Tax Administration (Form of Warrant) Regulations
2003

Sections 173 to 175 amend the Tax Administration (Form of
Warrant) Regulations 2003.

Warrant to enter private dwelling
In regulation 4, “the Schedule” is replaced by “schedule 1”.

New regulation 4B
After regulation 4, the following is inserted:

Warrant to remove and retain books or documents
A warrant issued under section 16C of the Tax Administration Act
1994 must be in the form set out in schedule 2.”

New schedule 2 inserted
After the schedule, schedule 2 in the schedule of this Act is
added.
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[
s 175

Schedule

New Schedule 2 inserted in principal regulations

r4B

Schedule 2
Form of warrant

Warrant to remove and retain books or documents
Section 16C(2), Tax Administration Act 1994

To every officer of the Inland Revenue Department (you)
authorised by the Commissioner of Inland Revenue under
sections 16 and 16C of the Tax Administration Act 1994
(or To [full name], officer of the Inland Revenue Depart-
ment (you) authorised by the Commissioner of Inland
Revenue under sections 16 and 16C of the Tax Administration
Act 1994).
| am satisfied, on written application made on oath by [full
name], that there are reasonable grounds for believing that
the exercise by you of your inspection functions under
section 16 of the Tax Administration Act 1994 requires
removing books or documents from a place, namely [loca-
tion], and retaining them for a full and complete inspec-
tion.
Y ou have the powers to obtain information given by
section 16 of the Tax Administration Act 1994 and under
this warrant you have the powers to remove and retain
documents and books given by section 16C of that Act.
Other persons whom you consider necessary for the effec-
tive exercise of your inspection functions may (or may
not) accompany you.
This warrant is valid from [date of issue] and expires on
[date of expiry that is 1 month or less from the date of
issue].
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Schedule 2—continued

Dated &t .......... thisday of ......ccovvveiiien 20...

District Court Judge

(or Justice of the Peace

or Community Magistrate

or Registrar (who is not an officer or an employee of the Inland
Revenue Department))
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