Child Support Amendment Bill (No 4)

Government Bill

Explanatory note

General policy statement

This Bill amends the Child Support Act 1991. The Bill’s purpose is
to—

improve the level of compliance with financial support obli-
gations so that more children receive the financial support to
which they are entitled, and the Government maximises reve-
nue receipts to offset the cost of State provision of financial
support:

provide flexibility in the legisative provisions for dealing
with incremental penalties associated with outstanding finan-
cia support liabilities:

have regard to the interests of liable persons, payees, and
children in determining in what circumstances liable persons
should be exempt from liability for financial support:

extend existing provisions for ensuring that parents child
support liability accurately reflects their ability to provide
financial assistance for their children:

achieve equality of rightsfor the applicant and the respondent
in an administrative determination to seek a review of that
determination in the Family Court:

amend certain aspects of the child support law to improve the
effectiveness and efficiency of the child support scheme.
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Summary of key measures

Measures to improve the level of compliance with financial
support obligations

Late payments of financial support incur aninitial penalty of 10% of
the unpaid amount; and for every month that the amount remains
unpaid, it incurs an incremental penalty of 2% of the original amount
plus accrued penalties.

The proportion of financial support debt (including child support
debt) that isrepresented by penalties exceeds outstanding core liabil-
ities and continues to grow. The size and speed of growth of the debt
as penalties accumulate is a significant impediment to achieving
improved levels of compliance and reductions in outstanding debt.
More than half of all liable persons arein arrears. An unpaid amount
increases by 36.8% in thefirst year that it is unpaid and 26.8% in the
following years.

While the law provides some flexibility for dealing with the initial
penalty, there is no flexibility relating to incremental penalties once
they have been imposed.

Liable persons who enter into an arrangement to pay off their finan-
cial support arrears and maintain payments of their ongoing liability
will have incremental penalties accrued before the arrangement
written off at six-monthly intervalsif they maintain payments under
the arrangement. The write-offs will be based on a pro-rata percent-
age of the arrears that have been paid. There will aso be greater
flexibility for dealing with persons who have no ongoing liability
and have paid all their core financial support arrears but still owe
penalties.

The new provisions will be available to liable persons with existing
repayment arrangements if they continue to comply with those
arrangements.

Exemptions from liability for financial support

The Child Support Act 1991 alows exemptions from liability for
financial support to liable personswho arein hospital or in prison for
13 weeks or more and do not have sufficient income to meet even the
minimum liability.

There are to be two new exemptions from liability as follows:
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a permanent exemption for victims of sex offences when the
offender has been convicted. This will ensure that these vic-
tims are not further victimised by being required to pay child
support for a child resulting from the crime, particularly if the
payments would have to be made to the offender:

an exemption for young people under age 16 years who, like
hospital patients and prisoners, do not have sufficient income
to meet even the minimum liability. This will allow young
parents to focus on educational achievements during their
years of compulsory attendance at school, rather than on
earning an income in order to meet child support obligations.

Despite meeting the criteria for an exemption, some liable persons
may have other resources from which they could meet their financial
support liability. It will therefore be possible for a payee, who
believes such resources are available, to apply for an exemption to
be set aside. These applications will follow similar procedures to
those currently available for administrative determinations to depart
from a formula assessment of child support when there are special
circumstances.

Because it is not possible for the Inland Revenue Department (the
Department) to obtain information about admissions of liable per-
sonsto hospital, the requirement for an application for an exemption
to be made during the period of hospitalisation is to be relaxed, so
that applications will be accepted up to 3 months after discharge.
This concession will also be available to young liable parents for
3 months after they reach the age of 16 years. Although those young
liable parents can be identified by the Department, the provision
gives an additional opportunity for them to exercise their rights.

Exemptions from liability are, by their nature, generally granted
partialy in respect of a period that has passed. If, during that period
of past entitlement to an exemption, payments of financial support
have been made, they will not be refunded to the liable person.
Instead, they will be applied to arrears owed for any earlier period,
or held and applied to future liability when that liability arises. If the
credit amount isrequired for neither arrears nor future liability there
will be a presumption of ability to pay for the period in which it was
paid and the amount of liability for that period will be set at the
amount that was paid.

The provisions for exemption from liability are restructured in anew
Part 5A of the Child Support Act 1991 that will provide separately
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for each type of exemption and for determinations to set exemptions
aside.

Determinations initiated by the Inland Revenue Department

The Department will be able to initiate an administrative review,
using a similar administrative review process to that contained in
Part 6A, if an investigation into a liable parent’s financial affairs
establishes that their liability does not accurately reflect their ability
to provide financial support to their children.

Custodians will be able to ask the Department to discontinue the
review if they are (or were) not in receipt of asocial security benefit
during the period under review.

The Department will supply a statement of what it considersaliable
parent’s financial position to be, but will not appear before the
Review Officer. The Department will not be able to lodge an appeal
against any decision made.

Appeal rights following an administrative deter mination

A new appeal right provides greater fairness between applicants and
respondents following an administrative review. Under current law,
unsuccessful applicants can have their case reconsidered by a Fam-
ily Court, but dissatisfied respondents have recourse only through
judicial review in the High Court. The new appeal right will allow
respondents to have their case reconsidered by a Family Court.

Other amendments

The Bill includes a number of other amendments to the Child Sup-
port Act 1991 that will—

allow all overseas countries to be recognised for the purpose
of accepting proof of parentage documentation to establish
child support liability, unless there is doubt as to the authen-
ticity of the documentation:

extend to the Commissioner of Inland Revenue the power to
make administrative determinations that will continue in
force after atemporary break in liability, if the circumstances
that gave rise to the determination are unchanged and the term
of the determination has not expired. That power is currently
available only to the Court:

provide that when care of achild or children is split or shared
between parents, the offsetting of one parent’s liability
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against the liability of the other parent can continue when one
parent goes on to asocial security benefit, unlessthe party till
entitled to the offset requests that it cease:

from 1 April 2006, give priority to payments of child support
owed to custodians for periods when they were not in receipt
of asocial security benefit over payments owed to the Crown:
allow liable persons to transfer credits of financial support to
meet their own tax liability, or to request that an available
credit be transferred to meet another person’s tax or financial
support liability:

implement a recommendation of the Regulations Review
Committee to amend the Child Support Act 1991 so that it
authorises regulations for the purpose of implementing inter-
national treaties to override only the Child Support Act 1991,
rather than all primary domestic legisation as it does now:
correct a mismatch between the date that anendments made
to the Child Support Act 1991 and the Socia Security Act
1964 in the Taxation (Working for Families) Act 2004 come
into effect:

correct aminor drafting error relating to the indexation of the
liable parent’s living allowance:

correct adrafting inconsistency that requires copies of deduc-
tions notices issued to employers to be given to payers of
child support but not to payers of spousal (domestic)
mai ntenance.

Except as specified in relation to the priority of payments to custodi-
ans and certain changes relating to the Taxation (Working for Fami-
lies) Act 2004, al changes are to come into effect on the day
following Royal assent.

Clause by clause analysis
Clause 1 gives the Bill its Title.

Clause 2 relates to the commencement of the Bill. Most of the Bill
comes into force on the day after the date on which it receives the
Royal assent. However,—

clause 9(3) (which corrects an amendment to section 30 of the
principal Act) isdeemed to have comeinto forceimmediately
after the commencement of section 22(2) of the Taxation
(Working for Families) Act 2004:
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clause 9(1) (which clarifies the intention of section 30(4B) of
the principal Act), clause 9(5) (which aso corrects an amend-
ment to section 30 of the principal Act), and clauses 33 and
34 (which relate to the all ocation of payments of child support
to custodians) come into force on 1 April 2006.

Part 1
Amendmentsto Child Support Act 1991

Clause 3 providesthat in Part 1, the Child Support Act 1991 iscalled
“the principal Act”.

Clause 4 amends section 2(1) of the principal Act (which relates to
interpretation) by—

amending the definitions of income amount order and pro-
ceeding as a consequence of new Parts 5A and 6B (see
clauses 17 and 24). These new Parts allow the Commissioner
of Inland Revenue (the Commissioner) to make determina-
tions that certain provisions of the principal Act should be
departed from; and

inserting a definition of overseas jurisdiction.

Clause 5 amends section 7 of the principal Act (which relatesto the
meaning of parent) to replace references to specified overseasjuris-
dictions with references to overseas jurisdictions (as defined in
section 2 of the principal Act asamended by clause 4). The effect of
this amendment is to allow consideration of proof of parentage
documentation (for example, birth certificates) from overseas juris-
dictions that have not been specified in an Order in Council.

Clause 6 inserts new section 7A into the principal Act. New section
7A alows the Commissioner to disregard documentation from an
overseas jurisdiction if the Commissioner is not satisfied that the
documentation is valid and authentic.

Clause 7 amends section 19 of the principal Act as a consequence of
the amendment to section 7 of the principal Act.

Clause 8 amends section 28(2) of the principal Act (which relatesto
rates of child support) as a consequence of the insertion of new Parts
5A and 6B into the principal Act.

Clause 9 amends section 30 of the principal Act (which relatesto the
meaning of the term living allowance) to—
clarify that the living allowance for the child support years
commencing on and after 1 April 2006 isthe living allowance
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for the immediately preceding child support year, adjusted by
the inflation rate; and

correct an amendment that was made to the principal Act by
the Taxation (Working for Families) Act 2004. That amend-
ment changed a cross reference to a paragraph in Schedule 9
of the Socia Security Act 1964 to reflect arenumbering of the
paragraph by the Social Security (Working for Families)
Amendment Act 2004. The amendment to Schedule 9 of the
Socia Security Act 1964 came into force on 1 April 2005.
The amendment to section 30 of the principal Act applied for
the 2005-06 and subsequent child support years, but should
have applied for the 2006-07 and subsequent child support
years. Clause 9(3) (which is deemed to have come into force
immediately after the amendment in the Taxation (Working
for Families) Act 2004) reverses the incorrect amendment.
Clause 9(5) (which comesinto force on 1 April 2006) inserts
the new cross reference with the correct application.

Clause 10 amends section 34 of the principal Act (which relates to
the offsetting of child support where the custody of 2 or more
children is split between 2 liable parents). This section allows the
amount of child support that is payable by one parent to be offset
against the child support payable by the other parent. The amend-
ment addresses the problem caused by the cessation of offsetting
when neither parent has been receiving a social security benefit
(benefit) and then one parent starts receiving a benefit. The effect of
the amendment is that the parent who is not on a benefit will
continue to have his or her child support offset against the child
support payable by the other parent unless he or she el ects otherwise.

Clause 11 amends section 35 of the principal Act (which relates, in
part, to the offsetting of child support where a liable parent shares
the custody of a child substantially equally with another liable par-
ent). This amendment also addresses the problem caused by the
cessation of offsetting when neither parent has been receiving a
benefit and then one parent starts receiving a benefit. The amend-
ment has the same effect as the amendment to section 34 of the
principal Act. The parent who is not on a benefit will continue to
have his or her child support offset against the child support payable
by the other parent unless he or she elects otherwise.

Clauses 12 to 14 amend sections 38(7), 41(6), and 43(4)(aa) of the
principal Act as aconsegquence of the insertion of new Parts 5A and
6B into the principal Act.
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Clause 15 repeals sections 73 to 76 (which relate to exemptions
from the payment of financial support). These provisions are
replaced by new Part 5A.

Clause 16 amends section 87(3) of the principal Act (which relates
to the amendment of assessments) as a consequence of the insertion
of new Parts 5A and 6B into the principal Act.

Clause 17 inserts new Part 5A into the principal Act (which relates
to exemptions from the payment of financial support). New Part
5A—
. continues to provide exemptions from the payment of finan-
cia support for long-term hospital patients and long-term
prisoners if certain income criteria are met (see subpart 2 of
new Part 5A); and

provides a new exemption for liable parents under the age of
16 years if certain income criteria are met (see subpart 2 of
new Part 5A); and

allows the Commissioner to make certain determinations in
relation to exemptions for hospital patients, prisoners, and
persons under the age of 16 years (see subpart 3 of new Part
5A); and

provides a new exemption for victims of sex offences that
applies regardless of income (see subpart 4 of new Part 5A).

Generally, the provisions relating to exemptions for long-term hos-
pital patients and long-term prisoners are similar to the exemptions
that are currently in sections 73 to 76 of the principa Act. The
changes of substance are as follows:
an exemption can be granted for the whole period or part or
parts of the whole period of the person’s long-term hospital -
isation or imprisonment provided that the income criteria are
satisfied during each of those periods (see new sections 89C
and 89D). Currently, the income criteria must be satisfied in
relation to the whole of the period of the person’s long-term
hospitalisation or imprisonment:
new section 89F contains an important restriction on the
applicability of an exemption. New section 89F prevents the
exemption from applying at any time during the whole of a
particular child support year if, at any time during a relevant
period, certain income criteria are not satisfied. The relevant
period is basically the period of hospitalisation or imprison-
ment that is in that child support year. New section 89F
clarifies, however, that if a person isreceiving, at the start of
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that person’s hospitalisation, a social security benefit that is
paid at a rate higher than that of a benefit for long-term
hospital patients, that higher rate benefit does not stop an
exemption from applying after the person stops receiving that
benefit:

an application for an exemption for a hospital patient can be
made within 3 months after the end of the person’slong-term
hospitalisation. An application for an exemption for a pris-
oner can be made at any time before the end of the person’s
long-term imprisonment. Currently, the application has to be
made before or during the relevant child support year (see
new section 89H):

new section 89ZE(1) allows an agent to make an application
on aperson’sbehalf. If aperson isincapable of authorising an
agent, new section 89ZE(2) allows the application to be made
on that person’s behalf by the manager of that person’s estate
under the Protection of Personal and Property Rights Act
1988 or the next friend of the person.

The new exemption for persons under the age of 16 yearsis similar
to the exemptions for long-term hospital patients and long-term
prisoners (see new section 89E). In summary—

. aperson may obtain an exemption for the whole period or part
or parts of the whole period before the person turns 16 if,
during the periods in which the exemption applies, the person
earns no income or only income from investments, and any
income from investments does not exceed the relevant mini-
mum child support liability:
the person must apply for the exemption no later than
3 months after turning 16.

The new exemption provisions apply to applications for exemptions
that are received after the new provisions comeinto force. However,
new section 89G provides that if an application for an exemption is
made after the period of hospitalisation or after the person turns
16 years (as the case may be), the exemption does not apply at any
time before the new provisions come into force.

New section 89J provides that a person who has been granted an
exemption under subpart 2 of new Part 5A—
isnot entitled to arefund of any financial support asaresult of
the granting of the exemption; and
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is not entitled to recover the financial support from the payee
under section 207 of the principa Act as a result of the
granting of the exemption.

Subpart 3 of new Part 5A allows the Commissioner, on an applica
tion from a payee, to make certain determinations in relation to an
exemption granted under subpart 2 of new Part 5A or an exemption
granted under section 74 of the principal Act.

New section 89M provides that the Commissioner may make a
determination that an exemption does not apply, or ceases to apply,
in relation to the whole or a part of the period for which it was
granted. This determination may be made if the Commissioner is
satisfied that the application in relation to the payee, the child, or
both of the provisions of the principal Act relating to that exemption
would result in an unjust and inequitable determination of the level
of financia support to be provided by the liable person because of
the income, earning capacity, property, and financial resources of
the liable person.

New section 89N provides that the Commissioner may make a deter-

mination that all or some of the provisions of the principal Act

relating to formula assessment of child support will be departed

from in relation to a child. This determination may be made if—
the Commissioner has made a determination that an exemp-
tion does not apply or will cease to apply; and

the Commissioner is satisfied that—

. the application in relation to the qualifying custodian,
the child, or both of the provisions of the principal Act
relating to formula assessment of child support would
result in an unjust and inequitable determination of the
level of financial support to be provided by the liable
person because of the income, earning capacity, prop-
erty, and financial resources of the liable person; and
a determination would be just and equitable and other-
wise proper.

In the case of child support payable under a voluntary agreement or
an order of the Court, the Commissioner can only make adetermina-
tion to set aside the exemption or to confirm it.

Subpart 4 of new Part 5A contains provisions relating to the new
exemption for victims of sex offences. This exemption may be
granted in relation to a particular child if—

the liable parent is a victim of a sex offence; and
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another person has been convicted of that sex offence or has
been proved to have committed that sex offence before a
Y outh Court; and

in the opinion of the Commissioner, it is likely that the child
was conceived as a result of the sex offence.

This exemption applies regardless of income. However, the exemp-
tionisvoid if the conviction for the sex offence is quashed or if the
finding of a Youth Court that a sex offence has been committed is
reversed or set aside. If subsequently apersonis convicted of the sex
offencefollowing are-trial, the victim of the sex offence can reapply
for the exemption.

Clause 18 amends section 90(1)(i) of the principa Act (which
relates to objections to appeal able decisions) as a consequence of the
new exemption provisions in new Part 5A.

Clause 19 amends the heading to Part 6A of the principal Act as a
conseguence of theinsertion of new Part 6B into the principal Act to
reflect that Part 6A applications are initiated by the liable parent or
the qualifying custodian. The amendment distinguishes this Part
from the departure process initiated by the Commissioner in new
Part 6B.

Clause 20 amends section 96D (1) of the principal Act (which relates
to determinations that may be made by the Commissioner under Part
6A). The amendment applies section 119(1)(a) of the principal Act
(which relates to the cessation of orders) to those determinations.

Clauses 21 and 22 amend sections 96H and 961 of the principal Act
as a consequence of the new section 96L substituted by clause 23.

Clause 23 substitutes new section 96L into the principal Act. The
current section sets out the circumstances under which a subsequent
application for a determination may be made under Part 6A if there
has been a previous determination made under that Part or an appli-
cation under section 104 of the principal Act. It requires any subse-
guent application to be based on a new matter or a different ground.
The amendment extends the effect of this provision to address the
situation in which a subsequent application for a determination is
made under Part 6A after a determination has been made under new
Part 6B or an appeal has been heard under new section 103B or new
section 103C.

Clause 24 inserts new Part 6B into the principal Act. This Part
allows the Commissioner to initiate a process leading to a determi-
nation that the provisions of the principal Act relating to the formula
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assessment of child support should be departed from in relation to a
child.

Before making a determination, the Commissioner must be satisfied
that there are special circumstances that would make it unjust and
inequitable not to depart from the Act’s provisions, due to the
income, earning capacity, property, and financial resources of either
parent or the child.

The new process is aimed particularly at liable parents who adopt
structures that have the effect of reducing their taxable income and
thereby defeating the intent of the principal Act. The Commissioner
may use information from an investigation into the liable parent’s
financial position that is carried out under the Tax Administration
Act 1994. The main differences between the process under Part 6A
and the new process under new Part 6B are—
the process is initiated by the Commissioner on the basis of
information in the Commissioner’s possession:
the Commissioner isrequired to notify the liable parent before
making a formal decision to proceed, and to give the liable
parent an opportunity to respond in writing:
only the liable parent automatically becomes a party to the
proceedings. A qualifying custodian must elect to become a
party:
a qualifying custodian may also elect that the Commissioner
discontinue the proceedingsin relation to any period when he
or sheis not or was not in receipt of a benefit:
aqualifying custodian who el ectsto become aparty isentitled
to acopy of written representations (and accompanying docu-
mentation) provided by the liable parent to the Commissioner
after the liable parent is sent notification of the Commis-
sioner’s decision to start proceedings. The qualifying custo-
dian is not entitled to information about the liable parent
unless it came into the Commissioner’s possession after the
Commissioner started proceedings.

Clause 25 inserts new sections 103A to 103E into the principal Act.
New section 103A provides an appeal right to a Family Court in
relation to a determination of the Commissioner under new subpart
3 of Part 5A or arefusal to make a determination under that subpart.
New sections 103B and 103C provide appea rights to a Family
Court in relation to determinations of the Commissioner under Part
6A and new Part 6B. New Part 5A, Part 6A, and new Part 6B allow
the Commissioner to make determinations that certain provisions of
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the Act should be departed from. The new appeal process allowsthe
Court to confirm, modify, or reverse a determination or decision on
appeal. The appeal right in relation to determinations made under
Part 6A is confined to those who were respondents when the original
application for a determination was made. It allows respondents to
challenge a determination that has been made. Persons who applied
for a determination will continue to be able to seek a Family Court
review under section 104 of the principal Act. The section 104
procedure enables the Court to review the terms of a determination
made by the Commissioner under Part 6A of the principal Act or a
refusal by the Commissioner to make a determination under that
Part.

Clause 26 amends section 104(2)(b) of the principal Act—

. by confining the use of the procedure under section
104(2)(b)(i) to those persons who were applicants for a deter-
mination under Part 6A. A new appea right under new
section 103B relating to a determination under Part 6A may
be used by persons who were respondents in relation to the
origina application for the determination:
by conferring an appeal right where the Commissioner has
started proceedings under new Part 6B but has subsequently
refused to make a determination.

Clause 27 amends section 108 of the principal Act (which relatesto
applications for orders for the provision of child support in the form
of lump sums) as a consequence of new Parts 5A and 6B and the new
appeal rights provided in relation to determinations. The amendment
provides that a Family Court may not hear an application under that
section until various applications, proceedings, or appeals that are
still pending have been heard and determined.

Clauses 28 to 31 amend sections 109, 112, 115, and 119 of the
principal Act as a consequence of the new appeal rights provided in
relation to determinations under new Part 5A, Part 6A, and new Part
6B.

Clause 32 repeal s sections 135 to 135B of the principal Act (which
relate to the granting of relief in relation to penalties imposed under
section 134 of the principal Act), and substitutes new sections 135 to
1350. The main changes to the relief provisions are contained in
new sections 135G, 135J, 135K, and 135L. The remaining new
sections carry over the effect of the repealed provisions. However,
those provisions have been reorganised to include new sections
135G, 135J, 135K, and 135L, and to distinguish more clearly
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between the different types of relief. The new provisions contain the

following substantive changes:

. the Commissioner may grant relief from incremental penal-
ties under new section 135G if all of the debt to which those
penalties relate has been paid. The Commissioner must be
satisfied that recovery of the penalties would involve an inef-
ficient use of the Commissioner’ sresources or placetheliable
person in serious hardship:
under new section 135J, if a liable person complies with a
payment agreement, then the Commissioner is required, at
regular intervals, to write off incremental penalties that were
unpaid before the person entered into the agreement. The
write-off isin proportion to the amount of the original finan-
cial support debt and initial late payment penalties owing at
the time that the liable person entered into the agreement that
the liable person has paid in accordance with the agreement:
under new section 135K, if a liable person complies with a
payment agreement entered into before the commencement of
this provision or a person complies with a deduction notice
given before that commencement, then the Commissioner is
required, at regular intervals, to write off incremental penal-
ties that were unpaid at that commencement. The write-off is
in proportion to the amount of the original financial support
debt and initial late payment penalties owing at that com-
mencement that the liable person has paid in accordance with
the agreement or the person has deducted and paid in accor-
dance with the deduction notice:
if aliable person failsto comply with a payment agreement or
deduction notice for the purposes of new section 135J or new
section 135K, but the failure involves circumstances that
would entitle the Commissioner to grant relief to the person
from penalties, then new section 135L provides that the Com-
missioner may grant relief under new section 135J or new
section 135K.

Clause 33 amends section 142 of the principal Act (which relatesto
the payment of child support to custodians who are recipients of a
socia security benefit). Section 142 of the principal Act includes a
requirement for the Commissioner to deduct the net of tax amount of
the social security benefit before making a payment to the custodian.
As aresult of the amendment, the custodian will, before the Com-
missioner makes a deduction, receive a payment priority in relation
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to payments made by a particular liable parent for periods when the
custodian did not receive a social security benefit.

Clause 34 amends section 143 of the principal Act (which relatesto
the payment of child support to custodians, who are recipients of a
socia security benefit, under 1 or more voluntary agreements). In a
manner consistent with section 142 of the principal Act (asamended
by clause 33), the amendments have the effect of conferring a
payment priority on the custodian in respect of periods when the
custodian was not in receipt of a social security benefit.

Clause 35 inserts new section 152A into the principal Act. New
section 152A provides that the Commissioner must write off the
whole of a debt if the debt—
. is an amount that is repayable by the payee to the Commis-
sioner under section 151 of the principal Act; and
arises solely as aresult of the liable person being granted an
exemption under subpart 2 of new Part 5A.

Clause 36 amends section 156 of the principal Act to clarify that
copies of deduction notices are given to liable persons rather than
just liable parents.

Clause 37 amends section 207 of the principal Act (which relatesto
recovering amounts from payees) as a consequence of new section
89J (which prevents exempted persons from recovering certain
amounts from payees).

Clause 38 amends section 208(a) of the principal Act (which relates
to offences) as a consequence of the new exemption provisions. The
amendment creates an offence of failing to notify the Commissioner,
as required by new section 89ZC, of certain matters relating to a
person’s eligibility for an exemption under new Part 5A.

Clause 39 amends section 215(1)(a) of the principa Act which
currently empowers the Governor-General, by Order in Council, to
declare that the provisions contained in areciprocal agreement with
another country may, despite anything in the principal Act or in any
other Act, haveforce and effect so far asthey relate to New Zealand.
The amendment removes the reference to Acts other than the princi-
pal Act. This means that Orders in Council can only declare that
reciprocal agreements have force and effect despite the principal Act
and may not override other Acts. However, a savings provision has
been included in relation to the Child Support (Reciprocal Agree-
ment with Australia) Order 2000.
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Clause 40 amends section 216 of the principal Act (which relatesto
refunds) as a consequence of new section 89J (which prevents
exempted persons from receiving arefund in certain circumstances).

Clause 41 amends section 216A of the principal Act (which relates
to the application of refunds of excess financial support paid) as a
conseguence of the amendments made by clause 42.

Clause 42 inserts new sections 216B to 216D into the principal Act.
These new provisions alow a person to request that the Commis-
sioner transfer al or part of a refund of excess financial support
towards the satisfaction of atax liability of the person or of another
person, or towards the satisfaction of afinancial support liability of
another person.

Clause 43 amends section 230(2) of the principal Act (which relates
to proof of certain matters) to ensure that the section includes a
reference to documents purporting to be orders.

Clause 44 amends section 235 of the principal Act (which relatesto
regulations) as a consequence of the amendment to section 7 of the
principal Act.

Clause 45 amends section 240(2) of the principal Act (which relates
to secrecy). This amendment is incidental to the amendments in
clauses 52 and 53 to the Tax Administration Act 1994 in that it
ensures that communications with the Ministry of Justice and with
the police are deemed to be communications of matters made for the
purpose of carrying into effect the provisions of the principal Act.

Clauses 46 to 49 contain transitional provisions. These provisions
provide—
. that pending applications for exemptions before the com-
mencement of the new exemption provisions will be dealt
with under the law in force before the amendments come into
force (the old law); and
that exemptions in force before the commencement of the
new exemption provisions continue in force until they would
expire under the old law (unless the period of exemption is
ended at an earlier date as a result of a determination under
subpart 3 of new Part 5A); and
that pending objections under Part 6 of the principal Act are
determined under the old law; and
that persons who have pending applications under section 104
of the principal Act but who are unable to use the process
under section 104 (as amended) may elect to use the new
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appeal process in new section 103B. If an election is not
made, the application must be dealt with under the old law.

Clause 50 amends the Corrections Act 2004 as a consequence of the
new exemption provisions in new Part 5A.

Part 2
Amendments to Tax Administration Act 1994

Clauses 52 and 53 amend the Tax Administration Act 1994 as a
consequence of the new exemption provisions in new Part 5A.

Clause 52 amends section 81(4) of the Tax Administration Act 1994
(which relates to officers of the Inland Revenue Department main-
taining secrecy). The amendment ensures that section 81 does not
prevent the communication of information to any member of the
police or to the Ministry of Justice for the purposes of the victim of
sex offences exemption under subpart 4 of new Part 5A.

Clause 53 inserts new sections 85H and 85I into the Tax Adminis-
tration Act 1994. These new provisions are designed to facilitate the
exchange of information between the Inland Revenue Department
and the police and between the Inland Revenue Department and the
Ministry of Justice for the purpose of determining whether a person
iseligiblefor avictim of asex offence exemption under subpart 4 of
new Part 5A.
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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Child Support Amendment Act (No 4) 2005.

2 Commencement

(1) Section 9(3) and (4) are deemed to have come into force imme-
diately after the commencement of section 22(2) of the Taxa-
tion (Working for Families) Act 2004.

(2) Sections 9(1), (2), (5), and (6), 33, and 34 come into force on 1
April 2006.

(83) Therest of this Act comes into force on the day after the date
on which it receives the Royal assent.

Part 1
Amendments to Child Support Act 1991

3 Child Support Act 1991 called principal Act in this Part
In this Part, the Child Support Act 1991 iscalled “the princi-
pa Act”.

11991 No 142

4 I nterpretation
(1) Section 2(1) of the principal Act is amended by—
(@ omitting from the definition of income amount order,
the words ** an order under Part 6A or Part 7 of thisAct,
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being an order”, and substituting the words *“ a determi-
nation under Part 5A or Part 6A or Part 6B or an order
under Part 7, being a determination or an order”; and

(b) omitting from the definition of proceeding the words
“Part 6A of thisAct”, and substituting the words “ Part
5A, Part 6A, or Part 6B” .

Section 2(1) of the principal Act is amended by inserting, in

its appropriate alphabetical order, the following definition:

“overseas jurisdiction—

“(a means a country outside New Zealand and a State,
territory, province, or other part of a country outside
New Zealand; and

“(b) includes the Cook Islands, Niue, and Tokelau”.

Meaning of parent

Section 7(1)(a), (d), and (i) of the principal Act isamended by
omitting the word * specified” in each place where it appears.
Section 7(1)(e) of the principal Act is amended by omitting
the words * specified Court or public authority in a specified”,
and substituting the words “ Court or public authority in an”.

Section 7 of the principal Act is amended by repealing sub-
section (5).

New section 7A inserted
The principal Act isamended by inserting, after section 7, the
following section:

Commissioner may disregard document from over seas
jurisdiction if not satisfied that document is valid and
authentic

If a document purporting to be the original or a copy of a
certificate, entry, or record of a birth, death, or marriage
alleged to have taken place in an overseas jurisdiction is
provided to the Commissioner, the Commissioner may, in his
or her discretion, disregard the document for the purposes of
this Act if the Commissioner is not satisfied that the document
is valid and authentic.

If a document purporting to be the original or a copy of an
order or decree made by a Court or public authority of an
overseas jurisdiction is provided to the Commissioner, the
Commissioner may, in his or her discretion, disregard the

5
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document for the purposes of this Act if the Commissioner is
not satisfied that the document is valid and authentic.

This section does not limit section 7(2).”

This section applies to documents provided to the Commis-
sioner on or after the commencement of this section.

Commencement of liability of person declared to be
parent after application made

Section 19(b) of the principal Act isamended by omitting the
words “ a specified overseas jurisdiction to which section 7(5)
of this Act applies’, and substituting the words ““ an overseas
jurisdiction”.

This Part sets out rates of child support

Section 28(2) of the principal Act isamended by omitting the
words ** Part 6A of this Act”, and substituting the words “ Part
5A or Part 6A or Part 6B” .

M eaning of term living allowance
Section 30 of the principal Act is amended by repealing sub-
section (4B), and substituting the following subsection:

“(4B) For the child support years commencing on and after 1 April

@
©)

(4)
(®)

2006, the living allowance allowed under subsection (4) in
respect of each dependent child is the living alowance
allowed in respect of each dependent child for the immedi-
ately preceding child support year, inflated by the inflation
percentage (as defined in section 29(1)) for the child support
year in relation to which the living alowance is being
calculated.”

Subsection (1) applies for the 2006-07 and subsequent child
support years.

Section 30(5) of the principal Act is amended by omitting
from the definition of gross married rate of unemployment
benefit the expression “(1)(e)”, and substituting the expres-
sion “(1)(h)".

Subsection (3) applies for the 2005-06 child support year.

Section 30(5) of the principal Act (as amended by subsection
(3)) is amended by omitting from the definition of gross mar -
ried rate of unemployment benefit the expression “(1)(h)”,
and substituting the expression *“(1)(e)” .
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Subsection (5) applies for the 2006-07 and subsequent child
support years.

Position where custody of 2 or more children is split
between 2 liable parents

Section 34 of the principal Act is amended by adding the
following subsections:

Subsection (5) applies if—

“(@ not morethan 1 of those parentsisin receipt of asocial
security benefit; and

“(b) subsection (2) applied to each parent immediately
before the parent in receipt of a social security benefit
started to receive that benefit; and

“(c) the parent who is not in receipt of a socia security
benefit has not elected, by written notice given to the
Commissioner, that subsection (2) should stop applying
to him or her.

Subsection (2) applies to the parent who is not in receipt of a
social security benefit, and the Commissioner must reduce the
annual rate of child support payable by that parent
accordingly.

Subsection (3) does not limit subsection (5).

If a parent makes an election under subsection (3) or subsection

(4)(c), the Commissioner must give effect to the election as

soon as is practicable on or after the day that is the later of—

“(@ the first day of the month in which the Commissioner
receives written notice of the election; or

“(b) the day on which the person became entitled to make
the election.”

Section 34(4) and (5) of the principal Act (as inserted by sub-
section (1)) does not apply if section 34(2) of the principal Act
had ceased to apply to the parent who is not in receipt of a
socia security benefit before this section comes into force.

Position where liable parent shares custody of child
Section 35 of the principal Act is amended by inserting, after
subsection (4), the following subsections:

“(4A) Subsection (4B) applies if—

“(@) the other person is also a liable parent of the child or
children; and
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“(b) not more than 1 of those parentsisin receipt of asocial
security benefit; and

“(c) subsection (3) applied to each parent immediately
before the parent in receipt of a social security benefit
started to receive that benefit; and

“(d) the parent who is not in receipt of a social security
benefit has not elected, by written notice given to the
Commissioner, that subsection (3) should stop applying
to him or her.

“(4B) Subsection (3) applies to the parent who is not in receipt of a

social security benefit, and the Commissioner must reduce the
annual rate of child support payable by that parent
accordingly.

“(4C) Subsection (4) does not limit subsection (4B).
“(4D) If a parent makes an election under subsection (4) or sub-

@
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section (4A)(d), the Commissioner must give effect to the elec-

tion as soon asis practicable on or after the day that isthe later

of—

“(a) the first day of the month in which the Commissioner
receives written notice of the election; or

“(b) the day on which the person became entitled to make
the election.”

Section 35(4A) and (4B) of the principal Act (as inserted by
subsection (1)) does not apply if section 35(3) of the principal
Act had ceased to apply to the parent who isnot in receipt of a
social security benefit before this section comes into force.

Application of assessments under Income Tax Act 1976
or Tax Administration Act 1994

Section 38(7) of the principal Act isamended by omitting the
words “Part 6A of this Act”, and substituting the words * Part
5A or Part 6A or Part 6B”.

Effect of election

Section 41(6) of the principal Act isamended by omitting the
words ** Part 6A of this Act”, and substituting the words “ Part
5A or Part 6A or Part 6B” .
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Effect of revocation

Section 43(4)(aa) of the principal Act isamended by omitting
the words *“ Part 6A of this Act”, and substituting the words
“Part 5A or Part 6A or Part 6B” .

Heading and sections 73 to 76 repealed
The principal Act is amended by repealing—
(@) the heading above section 73; and

(b) sections 73 to 76.

Amendment of assessments

Section 87(3) of the principal Act is amended by inserting,
after paragraph (d), the following paragraph:

“(da) giving effect to Part 5A; or”.

Section 87(3)(ea) of the principal Actisamended by inserting,
after the expression “Part 6A”, the words “or Part 6B” .

New Part 5A inserted
The principal Act is amended by inserting, after Part 5, the
following Part:

“Part 5A
“Exemptions

“ Subpart 1—Outline and definitions

“89A Outline

‘(D)

“(2

‘(3

This Part provides for exemptions from the payment of finan-

cia support in the following cases:

“(@) for hospital patients, in respect of periods of long-term
hospitalisation, if certain income criteria are met:

“(b) for prisoners, in respect of periods of long-term impris-
onment, if certain income criteria are met:

“(c) for liable parents under the age of 16 years, if certain
income criteria are met:

“(d) for victims of sex offences, regardless of income.

This Part also allows the Commissioner to make determina-
tions in relation to exemptions granted under this Act (except
exemptions for victims of sex offences).

This section isintended only as a guide to the general scheme
and effect of this Part.
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“89B Definitions for this Part

10

In this Part, unless the context otherwise requires,—

“exempted person means a person who has, under this Part,
been exempted from the payment of financial support

“hospital patient means a person who is, for the time

being,—

“(a) apatientin ahospita care institution within the mean-
ing of section 58(4) of the Health and Disability Ser-
vices (Safety) Act 2001; or

“(b) aresident of an institution certified under the Alcohol-
ism and Drug Addiction Act 1966

“income—

“(@ hasthe same meaning asin section OB 1 of the Income
Tax Act 2004; and

“(b) includes gross income (within the meaning of section
OB 1 of the Income Tax Act 1994) and assessable
income (within the meaning of the Income Tax Act
1976)

“long-term means a period of 13 weeks or more

“period of hospitalisation—

“(a) meansthe continuous period during which apersonisa
hospital patient; and

“(b) includes any lawful absence of the person from the
hospital for not more than 7 days, or any other period
that is, in the opinion of the Commissioner, reasonable
in the circumstances of the case

“period of imprisonment—

“(a meansthe continuous period during which apersonisa
prisoner; and

“(b) includes any lawful absence of the person from the
prison for not more than 7 days, or any other period that
is, in the opinion of the Commissioner, reasonable in
the circumstances of the case

“prisoner means a person who is, for the time being,—

“(@ inthelegal custody of the Superintendent of any penal
institution as defined in the Penal Institutions Act 1954,
or

“(b) inlegal custody under the Corrections Act 2004

“relevant minimum annual rate of financial support
means, in relation to a child support year,—
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“(@ for an exemption from child support payable under a
formula assessment or under an order under section
109, the minimum annual rate for that year under
section 72(1)(a):

“(b) for an exemption from any other child support payable
under this Act or from domestic maintenance, $520

“social security benefit means any benefit within the mean-
ing of the Social Security Act 1964.

“ Subpart 2—Exemptions for hospital patients, prisoners,
and persons under 16 years

“Exemption for hospital patients

“89C Exemption for long-term hospital patients

“(1) A liable personiseligiblefor an exemption from the payment
of financial support for the whole, or part, of a long-term
period of hospitalisation of that person if—

“(@) the person’sincome for that whole period, or that part,
will be or wasnil, or will be or was calculated only from
income consisting solely of—

“(i) income from investments; or

“(ii) asocia security benefit payable to the person at
the rate specified in Schedule 22 of the Social
Security Act 1964; and
“(b) the person’s income from investments (if any) during
that whole period, or that part, did not or will not—
“(i) exceedan average amount per week in that whole
period, or that part, that is equal to the relevant
minimum annual rate of financial support,
divided by 52; and

“(it) if that whole period, or that part, is 1 or more full
child support yearsin duration, exceed, in a child
support year in that whole period or that part, the
relevant minimum annual rate of financial sup-
port; and

“(c) theperson appliesfor the exemption in accordance with
section 89H.

“(2) This section is subject to sections 89F and 89G.

11
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“ Exemption for prisoners

“89D Exemption for long-term prisoners
“(1) A liablepersoniseligible for an exemption from the payment
of financial support for the whole, or part, of a long-term
period of imprisonment of that person if—
“(a) the person’sincome for that whole period, or that part,
will be or wasnil, or will be or was calculated only from
income consisting solely of income from investments;
and
“(b) the person’s income from investments (if any) during
that whole period, or that part, did not or will not—
“(i) exceed an average amount per week in that whole
period, or that part, that is equal to the relevant
minimum annual rate of financial support,
divided by 52; and

“(i1) if that whole period, or that part, is 1 or more full
child support yearsin duration, exceed, in achild
support year in that whole period or that part, the
relevant minimum annual rate of financial sup-
port; and

“(c) the person appliesfor the exemption in accordance with
section 89H.

“(2) This section is subject to sections 89F and 896.

“ Exemption for persons under 16 years

“89E Exemption for persons under 16 years
“(1) A liable parent iseligible for an exemption from the payment
of child support for thewhole, or part, of the period before that
person turned or turns 16 if—
“(@) the person’sincome for that whole period, or that part,
will be or wasnil, or will be or was calculated only from
income consisting solely of income from investments;
and
“(b) the person’s income from investments (if any) during
that whole period, or that part, did not or will not—
“(i) exceed an average amount per week in that whole
period, or that part, that is equal to the relevant
minimum annual rate of financial support,
divided by 52; and

“(ii) if that whole period, or that part, is 1 or more full
child support yearsin duration, exceed, in achild

12
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“(2

“89F

“(1)

“(2)

support year in that whole period or that part, the
relevant minimum annual rate of financial sup-
port; and
“(c) the person appliesfor the exemption in accordance with
section 89H.

This section is subject to sections 89F and 89G.

“Restrictions on application of exemptions

Exemption does not apply at any time during child
support year if income criteria not met at any time
during relevant period

An exemption under this subpart does not apply at any time
during the whole of a child support year if,—

“(@) at any time during the relevant period,—

“(1) inthe case of an exemption under section 89C, the
person receives any income other than from
investments or asocial security benefit payable at
the rate specified in Schedule 22 of the Social
Security Act 1964; or

“(ii) in the case of an exemption under section 89D or
section 89E, the person receives any income other
than from investments; or

“(b) the person receivesincome from investments during the
relevant period that—

“(i) exceeds, if the relevant period is less than a full
child support year in duration, an average amount
per week in the relevant period that isequal to the
relevant minimum annual rate of financial sup-
port, divided by 52; or

“(il) exceeds, if the relevant period isafull child sup-
port year in duration, the relevant minimum
annual rate of financial support.

However, in the case of an exemption under section 89C, if a
liable person is receiving a higher rate benefit at the start of
that person’ s hospitalisation, that benefit does not prevent the
exemption from applying after the person stops receiving that
benefit for the whole or a part of the rest of the child support
year in which that person became a hospital patient.

13
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“(3)

For the purposes of this section,—

“higher rate benefit means a social security benefit payable
at arate higher than the rate specified in Schedule 22 of the
Socia Security Act 1964

“relevant period, in relation to a child support year,—

“(a@ inthe case of an exemption under section 89C, means the
period of hospitalisation that isin the child support year
and during which the person would, but for an exemp-
tion under this subpart, be liable to pay financial sup-
port; and

“(b) inthe case of an exemption under section 89D, means the
period of imprisonment that isin the child support year
and during which the person would, but for an exemp-
tion under this subpart, be liable to pay financial sup-
port; and

“(c) inthecaseof an exemption under section 89E, means the
period before the person turns 16 that is in the child
support year and during which the person would, but for
an exemption under this subpart, be liable to pay child
support.

“89G Other restrictions on application of exemptions

‘(D)

“(2

“(3)

14

An exemption under this subpart does not apply at any time

after—

“(@) the day on which the relevant period of hospitalisation
ends (in the case of an exemption under section 89C):

“(b) the day on which the relevant period of imprisonment
ends (in the case of an exemption under section 89D):

“(c) theday on which the person turns 16 (in the case of an
exemption under section 89E).

An exemption under this subpart does not apply to a period if
the liable person is not eligible, or ceases to be eligible, for
that exemption in relation to that period.

If an application for an exemption under—

“(a) section 89C is made under section 89H after the day on
which the relevant period of hospitalisation ends, the
exemption does not apply at any time before the com-
mencement of this section:

“(b) section 89E is made under section 89H after the day on
which the person turns 16, the exemption does not
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apply at any time before the commencement of this
section.

“ Application and grant of exemptions under this subpart

“89H Applications for exemptions under this subpart
“(1) An application for an exemption under this subpart must—

“(2)

“ 89
“(2)

“(a)
“(b)

“(0)
“(d)

be in the appropriate approved form; and

be given to the Commissioner before—

“(i) theexpiry of 3 months after the day on which the
relevant period of hospitalisation ends (in the
case of an application for an exemption under
section 89C); or

“(i1) the relevant period of imprisonment ends (in the
case of an application for an exemption under
section 89D); or

“(iii) the expiry of 3 months after the day on which the
person turns 16 (in the case of an application for
an exemption under section 89E); and

specify the person’s estimate of his or her weekly and

total income for the periods specified on the form; and

include the information that the approved form requires
to be included.

An application for an exemption under—

“(a

“(b)

“(0)

section 89C may be made in relation to the whole of the
long-term period of hospitalisation or 1 or more parts of
that whole period:
section 89D may be made in relation to the whole of the
long-term period of imprisonment or 1 or more parts of
that whole period:
section 88E may be made in relation to the whole of the
period before the person turns 16 or 1 or more parts of
that whole period.

Grant of exemption under this subpart

The Commissioner must, as soon as practicable after receiv-
ing an application for an exemption under this subpart in
respect of a liable person, exempt the person from the pay-
ment of financial support under this Act for aperiod or periods
if the Commissioner is satisfied that—

“(a)

the application is made in accordance with section 89H;
and

15
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“(2)

“89J

‘(D)

“(2)

“(3)
“(4)

“(9
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“(b) the estimates of income provided with the application
are fair and reasonable; and

“(c) the person is eligible for an exemption under this sub-
part in relation to that period or those periods; and

“(d) the exemption is not prevented from applying to that
period or those periods in accordance with section 89F or
section 89G.

In deciding under subsection (1) whether to grant an exemption
to a person in relation to a future period, the Commissioner
may act on the basis—

“(a@) that the person’sincome in that future period will bein
accordance with the estimates provided in or with the
application if the Commissioner is satisfied that the
estimates are fair and reasonable; and

“(b) of any other assumptions as to future events that, in the
opinion of the Commissioner, are reasonable in the
circumstances of the case.

Exempted person not entitled to refund

In this section, exemption excess means any amount of finan-
cial support paid to the Commissioner in relation to aperson’s
liability for a period or periods for which the person has been
granted an exemption under this subpart.

A person who has been granted an exemption under this

subpart—

“(a@) isnot entitled to arefund of the exemption excess; and

“(b) isnot entitled to recover the exemption excess from the
payee under section 207.

Nothing in sections 216 to 216D applies in relation to the
exemption excess.

The Commissioner must, as soon as practicable after granting

an exemption under this subpart, take the action that is neces-

sary to—

“(@) give effect to subsection (2)(a); and

“(b) ensurethat arefund of the exemption excessisnot paid,
and does not become payable, to the person concerned.

The Commissioner’s power to take action under subsection (4)

includes, without limitation, the power to do any of the

following:

“(@ apply the exemption excess (in whole or in part) to any
unpaid financial support, unpaid penalty, or other
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charge imposed under this Act in relation to the person
concerned:

“(b) hold the exemption excess (in whole or in part) and
apply the amount held at some future time to a liability
of the person concerned to make further payments of
financial support:

“(c) amend any assessment.

“ Subpart 3—Determinations in relation to exemptions
for hospital patients, prisoners, and persons under

16 years

“89K Commissioner may make determinationsin relation to

‘()

“(2

“(3)

“89L
“(2)

“(2
“(3)

exemptions

The Commissioner may, in accordance with this subpart,
make a determination having the effect that a specified
exemption does not apply, or ceasesto apply, in relation to the
whole or a part of a period for which it was granted.

The Commissioner may, in accordance with this subpart,
make a determination having the effect that all or some of the
provisions of this Act relating to formula assessment of child
support will be departed from in relation to a child if the
Commissioner has made, or intends to make, a determination
under subsection (1).

For the purposes of this subpart, specified exemption

means—

“(@ an exemption granted under subpart 2:

“(b) an exemption granted under section 74 (as in force
immediately before the commencement of this section).

Application for determination
A payee may, by written application, ask the Commissioner to
make a determination under this subpart.

An application under this section must set out the grounds on
which the application is made.

The parties to the application are the liable person and the
payee.

17
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“89M Determination that exemption does not apply or ceases

“(1)

“(2)

“(3

“(4)

18

to apply or determination confirming exemption

Subject to this subpart, the Commissioner may make a deter-

mination that a specified exemption does not apply, or ceases

to apply, in relation to the whole or apart of aperiod for which

it was granted if—

“(@ an application is made to the Commissioner under
section 89L; and

“(b) the Commissioner is satisfied that the application in
relation to the payee, the child, or both of the provisions
of this Act relating to that exemption would result in an
unjust and inequitable determination of the level of
financial support to be provided by the liable person
because of the income, earning capacity, property, and
financial resources of the liable person.

If the Commissioner makes a determination under subsection
(1) that a specified exemption does not apply, or ceases to
apply, inrelation to the whole or apart of aperiod for which it
was granted, the liable personisliableto pay in relation to that
whole or part of a period—

“(@ the amount of financial support that would otherwise
have been payable but for the granting of the specified
exemption; or

“(b) the amount of financial support determined in accor-
dance with section 89N.

The following provisions apply, with necessary modifica-

tions, as if a determination under subsection (1) were an order:

“(a8) section 106(4) (which relates to the period of time in
which orders apply or when orders terminate):

“(b) section 107 (which relatesto implementation of orders):

“(c) section 119(1)(a) (which relates to the cessation of
orders).

The Commissioner may make adetermination confirming that
the specified exemption continues to apply to the whole or a
part of aperiod for which it was granted if the Commissioner
does not make a determination under subsection (1) in relation
to that whole or part of a period.
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“89N Determination that provisions of Act relating to

‘()

“(2

“(3)

formula assessment of child support will be departed
from
Subject to this subpart, the Commissioner may make a deter-
mination that al or some of the provisions of this Act relating
to formula assessment of child support will be departed from
in relation to a child if—
“(@ the Commissioner has made, or intends to make, a
determination under section 89M; and
“(b) the Commissioner is satisfied that—
“(i) theapplication in relation to the qualifying custo-
dian, the child, or both of the provisions of this
Act relating to formula assessment of child sup-
port would result in an unjust and inequitable
determination of the level of financial support to
be provided by the liable parent for the child
because of the income, earning capacity, prop-
erty, and financial resources of the liable parent;
and
“(ii) adetermination under this section would be—
“(A) just and equitable as regards the child, the
qualifying custodian, and the liable parent;
and
“(B) otherwise proper.
Section 105(4) to (6) applies to the Commissioner in the
exercise of his or her powers under this section as if—
“(@ any reference in those subsections to the Court were a
reference to the Commissioner; and
“(b) any reference in those subsections to an order were a
reference to a determination under this section.

The Commissioner may make as a determination under this

section any decision that the Court could make as an order

under section 106(1), and the following provisions apply, with

necessary modifications, as if a determination under this

section were an order:

“(@) section 98 (which sets the minimum liability in respect
of child support):

“(b) section 106(2) to (4) (which relates to the orders that
may be made):

“(c) section 107 (which relatesto implementation of orders):

19
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“(d) section 119(1)(a) (which relates to the cessation of
orders).

“890 Reasons for determination
“(1) The Commissioner must give both parties, in writing, the
reasons for making a determination under this subpart.

“(2) A contravention of subsection (1) in relation to a determination
does not affect the validity of the determination.

“89P Commissioner may refuse to make deter mination
because issues too complex

“(1) If the Commissioner is satisfied, at any time after considering
an application under this subpart, that the issues raised by the
application are too complex to be dealt with under this sub-
part, the Commissioner may refuse to make the determination
without taking any further action under this subpart.

“(2) The Commissioner must give the applicant, in writing, the
reasons for refusing to make the determination.

“89Q Application disclosing no grounds for making
determination: how dealt with

“(1) If the Commissioner is satisfied, after considering an applica
tion under this subpart, that there are no grounds for making a
determination under this subpart, the Commissioner may
refuse to make the determination without taking any further
action under this subpart.

“(2) The Commissioner must give the applicant, in writing, the
reasons for refusing to make the determination.

“89R Other party to be notified
“(1) The Commissioner must notify the other party to the applica
tion under this subpart—
“(a) that an application has been made; and
“(b) that he or she may request a copy of the application and
any accompanying documentation from the Commis-
sioner; and
“(c) that he or she may make any representation (in this
subpart called areply) regarding the application that he
or she considers relevant.

20
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“(2

“(3)
“(4)

“89S

“(1)

“(2

“(3)

“(4)

“(9)

Any reply to an application must—
“(@ beinwriting; and
“(b) Dbe filed with the Commissioner—

“(i) within 14 days after the date on which the copy of
the application and accompanying documenta-
tion is sent to the other party; or

“(i1) if no request is made for a copy of the applica-
tion, within 14 days after the date on which the
notification is sent.

The Commissioner must send a copy of the reply and any
accompanying documentation to the applicant.

Nothing in this section appliesif the Commissioner refuses to
make a determination under section 89P or section 89Q or section
89U.

Procedure for dealing with application

In making a decision under this subpart in relation to an

application, the Commissioner—

“(a@) may act on the basis of the application and the reply (if
any) and any other information in the Commissioner’s
possession; and

“(b) may, but (subject to subsection (2)) is not required to,
conduct any enquiries or investigations into the matter.

The Commissioner must give an opportunity to the applicant
and the other party to the application to be heard by the
Commissioner if they so wish.

Nothing in subsection (2)—

“(@ empowers the Commissioner to compel a party to an
application to appear before the Commissioner in the
presence of the other party; or

“(b) appliesif the Commissioner refuses to make a determi-
nation under section 89P or section 89Q or section 89U.

Despite subsection (2), if the other party to the application fails
to file a reply or does not file a reply within the prescribed
time, the Commissioner may refuse to hear that party.

Any hearing before the Commissioner, and any enquiry or
investigation carried out by the Commissioner, isto be carried
out as the Commissioner thinks fit and the Commissioner is
not bound by any rules of evidence.

21
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“(6)

“89T

‘(D)

“(2

‘(3

“(4)

“(9)

“(6)

“(7)

22

Nothing in section 125 (which relates to intervention in pro-
ceedings) applies to proceedings under this subpart.

Circumstances in which representation or assistance at

hearing may be approved

The following parties may be represented by a representative

who is approved by the Commissioner:

“(a) theliable person:

“(b) the Crown, if the representative is an officer or
employee of the Crown:

“(c) aminor, or other person under disability:

“(d) any other person, if the Commissioner is satisfied that
for sufficient cause that person is unable to appear in
person or isunableto present hisor her case adequately.

No other party is entitled to be represented at a hearing by a
representative unless it appears to the Commissioner to be
proper in all the circumstances to so alow, and the Commis-
sioner approves the representative.

No person proposed as a party’s representative may be
approved unless the Commissioner is satisfied that the person
proposed has sufficient knowledge of the case and sufficient
authority to bind the party.

The Commissioner may permit any person nominated by a
party to be present at the hearing and to assist the party in the
presentation of his or her case if it appears to the Commis-
sioner to be proper in all the circumstances to so permit, and
the Commissioner approves the person.

No person approved by the Commissioner under subsection (4)
is entitled to be heard at the hearing, and the Commissioner
may exclude the person from the hearing at any time.

The Commissioner must not approve as arepresentative under
subsection (1) or subsection (2), or approve under subsection (4),
any person who is, or has been, enrolled as a barrister and
solicitor, or who, in the opinion of the Commissioner is, or has
been, regularly engaged in advocacy work before other
tribunals.

If the Commissioner approves any person under subsection (1)
or subsection (2) or subsection (4), the Commissioner may impose
in respect of the appointment or approva any conditions that
the Commissioner considers necessary to ensure that any
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other party to the proceedings is not substantially disadvan-
taged by that appointment or approval.

“89U Subsequent applications

“(1) If adetermination has been made under this subpart in respect
of an exemption, another application may be made under this
subpart in respect of that exemption only if the Commissioner,
in his or her discretion, is satisfied, after considering the
matters referred to in subsection (2), that a new matter has been
submitted in support of the application that was not submitted
in support of the previous application.

“(2) The matters to be considered are—
“(@) the current application and any accompanying docu-
mentation; and
“(b) the previous application and any accompanying docu-
mentation and any matter taken into account by the
Commissioner in considering the previous application.

“(3) If the Commissioner isnot satisfied of the matter referredtoin
subsection (1), the Commissioner may refuse to make a deter-
mination, without taking any further action under this subpart.

“(4) The Commissioner must give the applicant, in writing, the
reasons for refusing to make the determination.

“89V Effect of pending applications
The fact that an application is made by any person under this
subpart does not suspend, interfere with, or affect the applica
tion of the specified exemption concerned.

“89W Commencement of determinations
The Commissioner may, under this subpart, make a determi-
nation expressed to be retrospective to any day that the Com-
missioner considers appropriate, not being a day that precedes
the start of the period of exemption.

“89X Restriction of publication of reports

“(1) Section 124 (which restrictsthe publication of reports) applies
to reports of any proceeding in respect of any application
made under this subpart asif the reference to the leave of the
Court that heard the proceedings was a reference to the leave
of a Family Court.
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“(2

Nothing in section 81 of the Tax Administration Act 1994

prevents the publication of areport of a proceeding under this

subpart—

“(@) with the leave of a Family Court; or

“(b) in accordance with section 124(4) (as applied by sub-
section (1)).

“ Subpart 4—Exemption for victims of sex offences
“89Y Application for exemption on grounds relating to sex

‘(D)

“(2

offence
A liable parent may, by noticein writing to the Commissioner,
apply for an exemption from the payment of child support in
relation to a particular child if—
“(@ either—
“(i) another person has been convicted of a sex
offence; or
“(ii) another person has been proved to have commit-
ted a sex offence before a Y outh Court; and
“(b) the liable parent is the victim of that sex offence; and
“(c) the liable parent believes that the child was conceived
as aresult of that sex offence.

For the purposes of this subpart,—

“sex offence means an offence under sections 127 to 144C of
the Crimes Act 1961

“victim means, in relation to a sex offence, the person against
whom the offence is committed by another person.

“89Z Grant of exemption to victim of sex offence

“(D

24

The Commissioner must, as soon as practicable after receiv-
ing an application under section 89Y in respect of aliable parent
and a particular child, exempt the person from the payment of
child support in relation to that child if—
“(a) theapplication is made in accordance with that section;
and
“(b) the Commissioner is satisfied that the liable parent is a
victim of a sex offence; and
“(c) the Commissioner is satisfied that either—
“(i) another person has been convicted of that sex
offence; or
“(ii) another person has been proved to have commit-
ted that sex offence before a Y outh Court; and
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“(2

“(3

“(4)

“(d) inthe opinion of the Commissioner, it islikely that the
child was conceived as a result of that sex offence.

If the Commissioner grants an exemption under subsection (1),
the period of exemption commences on the day on which the
Commissioner received the application for the exemption.

However, the period of exemption commences on the day on
which the Commissioner accepts an application for formula
assessment of child support under section 17(1) in relation to
the child if—

“(a) that application for formula assessment was made on or
after the day on which the person referred to in sub-
section (1)(c) was convicted of the sex offence or was
proved to have committed the sex offence before a
Y outh Court; and

“(b) theliable parent made the application for the exemption
under this subpart within 28 days after the date on
which notice of the decision under section 17(1) was
given by the Commissioner to the liable parent.

The Commissioner may, for the purpose of determining
whether a person is eligible for an exemption under this
section, obtain information from the Ministry of Justice, the
New Zealand Police, or both in accordance with section 85H of
the Tax Administration Act 1994.

“89ZA Exemption isvoid if conviction quashed or finding is

“(1)

“(2)

reversed or set aside

An exemption granted under section 89Z(1) is void from the

beginning if,—

“(@ inthe case of an application that is based on a convic-
tion for a sex offence, that conviction is quashed on
appedl; or

“(b) inthe case of an application that isbased on afinding of
a Youth Court that a sex offence has been proved to
have been committed, that finding is reversed or set
aside.

Subsection (1) does not prevent a liable parent from making a

new application under section 89Y if, in the case of aconviction

that is quashed,—

“(a) acourt has directed a retria in relation to the matter;
and

25
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“(3)

“(b) a person has subsequently been convicted of the sex
offence.

If, following that new application, an exemption is granted

under section 89Z(1),—

“(@) the exemption commences on the date of conviction in
relation to the retrial if the new application is received
within 28 days after the date of conviction in relation to
the retrial; or

“(b) inany other case, the exemption commences on the date
the Commissioner received the new application for the
exemption.

“ Subpart 5—Miscellaneous provisions
concerning exemptions

“89ZB Commissioner must give effect to exemption and may

‘(D)

“(2

“(3)

“(4)

26

take changes into account

The Commissioner must, as soon as practicable after granting
an exemption under this Part, take the action that is necessary
to give effect to the exemption (whether by revoking any
assessment or otherwise).

The Commissioner must, as soon as practicable after being
notified or otherwise becoming aware that an exemption
under this Part does not apply for the whole or a part of a
period for which the exemption was granted, take the action
that is necessary to take that matter into account (whether by
issuing or amending any assessment, amending any exemp-
tion, or otherwise).
Subsection (4) applies if 1 or more of the following applies:
“(@ the Commissioner has acted under section 891(2) and the
Commissioner is no longer satisfied that the estimates
referred to in section 891(2)(a) are fair and reasonable:
“(b) the Commissioner has acted under section 891(2) and the
Commissioner is no longer satisfied that the assump-
tions referred to in section 891(2)(b) are reasonable in the
circumstances of the case:
“(c) anexempted person’sincomeis not in accordance with
the estimates provided in or with the application for the
exemption.

The Commissioner may take the action that is necessary to
take the matters referred to in subsection (3) into account
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“(9)

“(6)

(whether by issuing or amending any assessment, amending

any exemption, or otherwise).

The Commissioner’ s power to take action under subsections (2)

and (4) includes, without limitation, the power to amend the

period or periods for which an exemption was granted

(whether that period or those periods are before or after the

time that the Commissioner takes the action) in order to

ensure that—

“(a) the exemption is granted for a period or periods in
relation to which the exempted person iseligible for the
exemption; and

“(b) the exemption is not granted for any period in relation
to which the exemption must not apply in accordance
with this Part.

Nothing in this section limits the powers of the Commissioner
under sections 86 and 87.

“89ZC Exempted person must advise Commissioner of certain

‘(D

“(2)

matters

This section applies if an exempted person—

“(@) receives any income that affects the application of the
exemption in relation to the whole or a part of a period
for which the exemption has been granted; or

“(b) receives more income than was disclosed in the esti-
mates provided in or with the application for the exemp-
tion; or

“(c) otherwise becomes aware that an exemption does not
apply for the whole or a part of a period for which the
exemption has been granted.

The person must, as soon as practicable, notify the Commis-
sioner of the matters referred to in subsection (1).

“89ZD Liable person liable for payment of financial support

for parts of child support year to which exemption does
not apply

A person to whom an exemption has been granted in respect
of apart or parts of achild support year isliable for payment
of financial support for the parts of the child support year to
which the exemption does not apply, and the Commissioner
must issue an assessment accordingly.
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“89ZE Applications by agents

‘(D
“(2)

@

©)

18

19

20

21

28

A person who may apply for an exemption under this Part
may do so by an agent authorised in writing by that person.

If a person is incapable of authorising an agent under sub-

section (1) to make an application on that person’s behalf,—

“(a) themanager of that person’s estate under the Protection
of Personal and Property Rights Act 1988 may makethe
application; or

“(b) if thereisno manager under paragraph (a), the next friend
of the person may make the application.”

Subparts 1, 2, 4, and 5 of Part 5A Of the principal Act (as inserted
by this section) apply to applications for exemptions from the
payment of financia support under the principal Act received
by the Commissioner on or after the commencement of this
section (regardless of whether or not a period of exemption
under subpart 2 of Part 5A of the principal Act occurs before or
after that date).

Subsection (2) does not limit section 89H or section 891 or section
89z of the principa Act.

Objections to appealable decisions

Section 90(1)(i) of the principal Act is amended by omitting
the words “section 74(1) of this Act”, and substituting the
words “section 891 or section 892" .

Heading to Part 6A amended

The principal Act isamended by adding to the heading to Part
6A the words “initiated by liable parent or qualifying
custodian”.

Determinations that may be made

Section 96D (1) of the principal Act isamended by adding the

following paragraph:

“(d) section 119(1)(a) (which relates to the cessation of
orders).”

Other party to be notified

Section 96H(4) of the principal Act is amended by omitting
the expression “96L(2)”, and substituting the expression
“96L(5)" .
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22

23

“96L
“(2)

“(2)

“(3)

“(4)

“(9)

Procedure for dealing with application

Section 961(3)(b) of the principal Act isamended by omitting
the expression “96L(2)”, and substituting the expression
“96L(5)" .

New section 96L substituted
The principal Act is amended by repealing section 96L, and
substituting the following section:

Subsequent applications

This section applies to a formula assessment of child support

if—

“(a) adetermination has been made in connection with that
formula assessment under this Part or Part 6B; or

“(b) an appeal has been heard by a Family Court under
section 103B or section 103C in connection with that
formula assessment; or

“(c) an application has been heard by a Family Court under
section 104 in connection with that formul a assessment.

An application may be made under this Part in connection

with aformulaassessment to which this section appliesonly if

the Commissioner is satisfied, in his or her discretion, after
considering the matters referred to in subsection (3), that
either—

“(@ a new matter has been submitted in support of that
application that was not considered in relation to the
previous application, determination, or appeal; or

“(b) the application is made on a ground for departing from
the formula assessment that is different from the ground
or grounds that were considered in relation to the pre-
vious application, determination, or appeal.

The matters to be considered are—

“(@) the current application and any accompanying docu-
mentation; and

“(b) any matter taken into account by the Commissioner or
the Court in the course of considering the previous
application, determination, or appeal.

The Commissioner isrequired to take into account the matters

specified in subsection (3) only to the extent that the Commis-

sioner has knowledge of those matters.

If the Commissioner is not satisfied of the matters of which
the Commissioner is required to be satisfied under this
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“(6)
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section, the Commissioner may refuse to make a determina-
tion without taking any further action under this Part.

The Commissioner must give the applicant, in writing, the
reasons for refusing to make the determination.”

New Part 6B inserted
The principal Act is amended by inserting, after Part 6A, the
following Part:

“Part 6B
“Departure from formula assessment of child
support initiated by Commissioner

“96Q Commissioner may make determination under this Part

‘(1)

“(2

The Commissioner may, in accordance with this Part, make a
determination having the effect that all or some of the provi-
sions of this Act relating to formula assessment of child sup-
port will be departed from in relation to a child.

The parties to proceedings under this Part are—

“(a@ the liable parent; and

“(b) the qualifying custodian if he or she elects to become a
party under section 96Y.

“96R Matters that Commissioner must be satisfied of before

‘(D)

“(2
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making deter mination
Subject to this Part, the Commissioner may make adetermina-
tion under this Part if the Commissioner is satisfied that,—
“(a) by virtue of special circumstances, application in rela
tion to the child of the provisions of this Act relating to
formula assessment of child support would result in an
unjust and inequitable determination of the level of
child support to be provided by the liable parent for the
child because of theincome, earning capacity, property,
and financial resources of either parent or the child; and
“(b) adetermination under this Part would be—
“(i) just and equitable as regards the child, the quali-
fying custodian, and the liable parent; and
“(ii) otherwise proper.
Section 105(4) to (6) applies to the Commissioner in the
exercise of his or her powers under this section as if—
“(@ any reference in those subsections to the Court were a
reference to the Commissioner; and
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“(b)

any reference in those subsections to an order were a
reference to a determination under this Part.

“96S Commissioner may make preliminary enquiries

“(1) The Commissioner may conduct a preliminary enquiry or
investigation with aview to considering whether a determina-
tion under this Part may be appropriate.

“(2) For the purposes of this section, the Commissioner—

“(a)
“(b)

may act on the basis of any information in the Commis-
sioner’s possession; and

may make any enquiries or investigations the Commis-
sioner considers necessary.

“96T Noticeto liable parent giving chance to respond
If the Commissioner is satisfied that there are reasonable
grounds to believe that a determination under this Part may be
appropriate, the Commissioner must—

“(a)
“(b)

“(0)

notify the liable parent; and

send to the liable parent a statement of reasons as to
why the Commissioner is satisfied that a determination
under this Part may be appropriate; and

notify the liable parent that he or she may make a
written response.

“96U Written response by liable parent
“(1) A liable parent may respond in writing to a notification by the
Commissioner under section 96T.

“(2) A written response under this section must be—

“(a)
“(b)

made to the Commissioner in amanner specified by the
Commissioner; and

filed with the Commissioner within 28 days after the
date the liable parent is sent notification under section
96T.

“96V Decision by Commissioner to start proceedings under
this Part
Assoon as practicable after the expiry of the period referred to
in section 96U(2)(b), the Commissioner must—

“(a)
“(b)

consider any written response filed by the liable parent;
and
decide whether to start proceedings under this Part.
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“96W Commissioner to notify liable parent

‘(D

“(2

The Commissioner must notify the liable parent, in writing, as
to whether the Commissioner has decided to start proceedings
under this Part.

If the Commissioner decides to start proceedings under this

Part, the Commissioner must also—

“(a) notify the liable parent of the rights of the liable parent
and of the qualifying custodian (if the qualifying custo-
dian elects to become a party under section 96Y) to make
written representations and receive information in
accordance with section 962; and

“(b) provide the liable parent with a summary of the infor-
mation on which the Commissioner has based his or her
decision.

“96X Commissioner to notify qualifying custodian

If the Commissioner decides to start proceedings under this

Part, the Commissioner must notify the qualifying custodian,

in writing, of—

“(@ the Commissioner’s decision; and

“(b) the qualifying custodian’s rights of election under
section 96Y; and

“(c) the rights of the liable parent and of the qualifying
custodian (if the qualifying custodian elects to become
a party under section 96Y) to make written representa-
tions and receive information in accordance with section
96Z.

“96Y Election by qualifying custodian to become party or

discontinue proceedings

“(1) The qualifying custodian may elect to become a party to

proceedings before the Commissioner under this Part.

“(2) The qualifying custodian may,—

32

“(@ if heor sheisnot inreceipt of asocial security benefit,
elect that the Commissioner discontinue proceedings
under this Part in relation to formula assessment of
child support that will become payable; and

“(b) if heor shewasnot in receipt of asocia security benefit
when child support was payable in relation to a particu-
lar period under a formula assessment, elect that the
Commissioner discontinue proceedings under this Part
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in relation to formula assessment of child support pay-
able in relation to that period.

“(3) If aqualifying custodian makes an election under subsection (1)
or subsection (2), the election must be—
“(@ inwriting; and
“(b) filed with the Commissioner within 14 days after the
date on which the Commissioner sends notification to
the qualifying custodian under section 96X.

“(4) The Commissioner must inform the liable parent of any elec-
tion made by the qualifying custodian under this section as
soon as practicable after it is filed with the Commissioner.

“(5) A qualifying custodian may become a party to proceedings
under this Part only in accordance with this section.

“(6) If aqualifying custodian makes an election under subsection (2)
to discontinue proceedings in relation to formula assessment
of child support that was or will become payable, the Com-
missioner must discontinue the proceedings that relate to
formula assessment of that child support in accordance with
the election.

“96Z Written representations by liable parent or qualifying
custodian

“(1) A liable parent, and a qualifying custodian who elects to
become a party under section 96Y, may each make written
representations as to whether the grounds for a determination
under this Part exist.

“(2) Any written representations made by aliable parent or quali-
fying custodian in proceedings under this Part must be—
“(@ made tothe Commissioner in amanner specified by the

Commissioner; and

“(b) filed with the Commissioner,—

“(i) inthecase of aliable parent, within 14 days after
the date on which the liable parent is sent notifi-
cation under section 96W; and

“(it) in the case of a qualifying custodian, within 14
days after the date on which the qualifying custo-
dian is sent notification under section 96X.

“(3) A liable parent is entitled to receive a copy of any written
representations (and any accompanying documentation) that
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“(4)

“(9)

the qualifying custodian provides to the Commissioner under
this section.

A qualifying custodian who el ects to become a party in accor-
dance with section 96Y is entitled to receive a copy of any
written representations (and any accompanying documenta-
tion) that the liable parent provides to the Commissioner
under this section if those representations are provided to the
Commissioner after the liable parent is sent notification under
section 96W.

For the purposes of this Part, a qualifying custodian is not
entitled to any information relating to the liable parent that is
in the Commissioner’ s possession other than information that
came into the Commissioner’s possession in the course of
proceedings under this Part after those proceedings are started
under section 96V.

“96ZA Procedure for making determination

‘(D)

“(2

“(3)

“(4)

In making a determination under this Part, the

Commissioner—

“(@ may act on the basis of any information in the Commis-
sioner’s possession; and

“(b) may, but (subject to subsection (2)) is not required to,
conduct any enquiries or investigations into the matter.

The Commissioner must give an opportunity to the liable
parent and to the qualifying custodian (if that person is aparty
to the proceedings) to appear before the Commissioner and be
heard by him or her, if they so wish.

Nothing in subsection (2)—

“(@ empowers the Commissioner to compel a party to
appear before the Commissioner in the presence of the
other party; or

“(b) appliesif the Commissioner refuses to make a determi-
nation under section 96ZC.

Despite subsection (2), if a qualifying custodian who elects to
become a party in accordance with section 96Y fails to file any
written representations within the prescribed time, the Com-
missioner may refuse to hear that person.
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“(5) Any hearing before the Commissioner, and any enquiry or
investigation carried out by the Commissioner, must be car-
ried out as the Commissioner thinks fit and the Commissioner
is not bound by any rules of evidence.

“(6) Nothing in section 125 (which relates to intervention in pro-
ceedings) applies to proceedings under this Part.

“96ZB Determinations that may be made
“(1) The Commissioner may make as a determination under this
Part any decision that the Court could make as an order under
section 106(1), and the following provisions apply, with
necessary modifications, as if a determination were an order:
“(@) section 98 (which sets the minimum liability in respect
of child support):
“(b) section 106(2) to (4) (which relates to the orders that
may be made):
“(c) section 107 (which relatesto implementation of orders):
“(d) section 119(1)(a) (which relates to cessation of orders).

“(2) The Commissioner must, in writing, give reasons for making
the determination (including the reasons why the Commis-
sioner is satisfied, in accordance with section 96R, that a deter-
mination should be made) to—

“(@ theliable parent; and
“(b) the qualifying custodian if the qualifying custodian has
elected to become a party in accordance with section 96Y.

“(3) A contravention of subsection (2) in relation to a determination
does not affect the validity of the determination.

“96ZC Commissioner may refuse to make deter mination
because issues too complex

“(1) If the Commissioner is satisfied, at any time after starting
proceedings under this Part, that the matters in issue are too
complex to be dealt with under this Part, the Commissioner
may refuse to make the determination without taking any
further action under this Part.

“(2) The Commissioner must give the qualifying custodian and the
liable parent the reasons, in writing, for refusing to make the
determination.
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“(3) The Commissioner may recommend that the qualifying custo-

dian make an application to the Court for an order under
section 104.

“96ZD Effect of pending proceedings under this Part

The fact that the Commissioner has started proceedings under

this Part does not suspend, interfere with, or affect—

“(@ any formula assessment made in relation to the liable
parent; or

“(b) the obligation to pay child support; or

“(c) the right of the Commissioner to receive and recover
child support.

“96ZE Commencement of determinations

The Commissioner may, under this Part, make a determina-
tion expressed to be retrospective to any day that the Commis-
sioner considers appropriate, not being aday that precedes the
commencement of this section.

“96ZF Restriction of publication of reports

‘(D

“(2

Section 124 (which restricts publication of reports) appliesto
any reports of any proceedings under this Part as if the refer-
enceto the leave of the Court that heard the proceedings was a
reference to the leave of a Family Court.

Nothing in section 81 of the Tax Administration Act 1994

prevents the publication of areport of a proceeding under this

Part—

“(@ with the leave of a Family Court; or

“(b) in accordance with section 124(4) (as applied by sub-
section (1)).

“96ZG Application of certain provisionsin Part 6A to
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proceedings under this Part

The following provisions of Part 6A apply to proceedings

under this Part, with necessary modifications, as if any refer-

ence to an application in those sections were a reference to

proceedings under this Part:

“(@) section 96J (which relates to circumstances in which
representation or assistance at a hearing may be
approved):



Child Support Amendment (No 4) Part 1 cl 25

25

“(b) section 96K (which relates to the effect of a child sup-
port agreement entered into before a determination is
made).”

New sections 103A to 103E inserted
The principal Act is amended by inserting, after section 103,
the following heading and sections:

“Appealsin relation to determinations

“103A Appeal in relation to determination or decision under

“(D

“(2)

“(3)

“(4)

subpart 3 of Part 5A

A payee or a liable person may appea to a Family Court

against—

“(8) adetermination made by the Commissioner under sub-
part 3 of Part 5A; Or

“(b) adecision made under that subpart to refuse to make a
determination.

An appeal under this section must be lodged within—

“(@ 2 months after the date on which the determination or
decision is made; or

“(b) any further time that a Family Court may alow on
application made before or after the expiration of that
period.

The parties to an appeal are—

“(@) the appellant; and

“(b) the other party to the proceedings before the Commis-
sioner resulting in the determination or decision; and

“(c) the Commissioner.

An appeal under this section is by way of rehearing.

“103B Appeal by respondent from determination under Part

‘(D

“(2

6A

A qualifying custodian may appeal to aFamily Court against a
determination made by the Commissioner under Part 6A if the
qualifying custodian is not the person who made the applica-
tion for the determination under section 96B.

A liable parent may appeal to a Family Court against a deter-
mination made by the Commissioner under Part 6A if the
liable parent is not the person who made the application for
the determination under section 96B.
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“(3)

“(4)

“(9)

An appeal under this section must be lodged within—

“(@ 2 months after the date on which the determination is
made; or

“(b) any further time that a Family Court may alow on
application made before or after the expiration of that
period.

The parties to an appeal are, subject to section 125,—

“(a) the appellant; and

“(b) the other party to the proceedings under Part 6A.

An appeal under this section is by way of rehearing.

“103C Appeal from determination under Part 6B

“(1)

“(2

“(3)

A qualifying custodian or a liable parent may appea to a
Family Court against a determination made by the Commis-
sioner under Part 6B.

An appeal under this section must be lodged within—

“(@ 2 months after the date on which the determination is
made; or

“(b) any further time that a Family Court may allow on
application made before or after the expiration of that
period.

The parties to an appeal are—

“(@) the appellant; and

“(b) the other party (if any) to the proceedings before the
Commissioner resulting in the determination; and

“(c) the Commissioner.

“(4) An appeal under this section is by way of rehearing.

“103D Powers of Family Court on appeal
“(1) Indetermining an appea under any of sections 103A to 103C, a
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Family Court may—

“(@ confirm, modify, or reverse any determination or deci-
sion appealed against (in whole or in part):

“(b) make any decision that the Commissioner could have
made in respect of the determination or decision
appealed against:

“(c) exercise any of the powers that could have been exer-
cised by the Commissioner.
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“(2

“(3)

“(4)

“(9)

Without limiting subsection (1),—

“(@) inreversing a decision or part of a decision, a Family
Court may make an order that the provisions of this Act
relating to the formula assessment of child support
should not be departed from:

“(b) inreversing adecision made under subpart 3 of Part 5A tO
refuse to make a determination, a Family Court may
exercise any of the powers that could have been exer-
cised by the Commissioner to make a determination
under that subpart.

An order under this section may make different provision in
relation to different child support years and in relation to
different parts of a child support year.

Subject to section 98(2), an order made under this section
does not operate so as to increase or reduce the amount of
child support payable in relation to any child to whom the
order does not apply, and the child support payablein relation
to any child to whom the order does not apply must be calcu-
lated as if the order had not been made.

Every order made under this section must specify the period
of time in which the order isto apply or specify the event the
occurrence of which will cause the order to terminate.

“103E Implementation of orders

‘(D)

“(2)

When a decision of a Family Court making an order in deter-

mination of an appeal under section 103D becomes final, the

Commissioner must, as soon as practicable, take the action

necessary to give effect to the decision in relation to any—

“(@ formulaassessment that hasbeen madeinrelationto the
child, the qualifying custodian, and the liable parent
concerned (whether by amending the assessment or
otherwise); or

“(b) exemption granted under this Act in relation to the
payee and the liable person concerned (whether by
amending an assessment or otherwise).

Subject to subsection (3), in subsequently making an assessment
in relation to the child, the payee, and the liable person con-
cerned while the order isin force, the Commissioner must act
on the basis of the provisions of this Act as modified by the
order.
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“(3)

26

D

)

©)

27

“(3)

40

Despite subsection (2), if the Commissioner becomes aware of a
change in circumstances which, had that change occurred
before the making of that order, could reasonably be expected
to have resulted in the order being different from that which
was made, the Commissioner may—

“(@ amend an existing formula assessment in relation to the
child, the qualifying custodian, and the liable parent
concerned to reflect that change in any manner that the
Commissioner considers appropriate; or

“(b) in subsequently making a formula assessment in rela
tion to the child, the qualifying custodian, and the liable
parent concerned while the order isin force, act on the
basis of the provisions of this Act as modified to reflect
the tenor of the order and the change in circumstances
that has occurred since the order was made.”

Application for departure from formula assessment in
special circumstances

Section 104(2)(b)(i) of the principal Actisamended by adding
the words *“and the person who applies under this section is
the person who applied for that determination” .

Section 104(2)(b)(ii) of the principal Act isamended by omit-
ting the words “that Part”, and substituting the expression
“Part 6A”.

Section 104(2)(b) of the principa Act is amended by
inserting, after subparagraph (ii), the following subparagraph:
“(i1a) the Commissioner has refused to make a determi-
nation under Part 6B in relation to the matter after

having commenced proceedings under that Part;

or-.

Application for order for provision of child support in
form of lump sum

Section 108 of the principal Act is amended by repealing
subsection (3), and substituting the following subsection:

A Family Court may not hear the application until the follow-

ing applications, proceedings, or appeals that are still pending

have been heard and determined:

“(@ an application to the Commissioner under subpart 3 of
Part 5A:

“(b) an application to the Commissioner under section 96B:
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“(c) proceedings started by the Commissioner under section
96V

“(d) an application to the Court under section 104:

“(e) an appeal under any of sections 103A to 103C.”

28 Ordersfor provision of child support in form of lump
sum
Section 109(3)(aa) of the principal Act is amended by omit-
ting the words “Part 6A of this Act”, and substituting the
words “ Part 5A or Part 6A or Part 6B”.

29 Discharge, suspension, revival, and variation of orders

(1) Section 112(1) of the principal Act is amended by inserting,
after the word “under”, the words *“section 103D or” .

(2) Section 112(2) of the principal Act is amended by inserting,
after the words “If an order under”, the words “ section 103D
or”.

30 Pending appeal or application not to affect assessment
Section 115(1) of the principal Act isamended by omitting the
words “ section 103 of this Act,”, and substituting the words
“section 103 or section 103A or section 103B or section 103C,” .

31 Cessation of ordersunder Act
Section 119(1) of the principal Act is amended by inserting,
before paragraph (a), the following paragraph:
“(ad) in the case of an order made under section 103D, on the
expiry of the order in accordance with section 103D(5):".

32  New sections 135 to 1350 substituted
(1) The principal Act is amended by repealing sections 135 to
135B, and substituting the following headings and sections:

“Interpretation provision relating to relief from penalties

“135 Interpretation for purposes of sections 135A to 1350
For the purposes of sections 135A to 1350, unless the context
otherwise requires,—
“incremental penalty means a penalty that isimposed under
section 134(1)(b) or (c)
“initial late payment penalty means a pendty that is
imposed under section 134(1)(a)
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“penalty means a penalty that isimposed under section 134.

“Discretionary relief in respect of penalties

“135A Application of sections 135B to 135G

‘(D

“(2

Sections 135B to 1356 apply in relation to a penalty that is
payable by a liable person in relation to a financial support
debt.

The Commissioner may grant relief to a liable person on any

of the grounds specified in sections 135B to 1356 by—

“(@ writing off the whole or part of a penalty; or

“(b) if apenalty hasbeen paid, in wholeor in part, refunding
to the liable person the whole or any part of that penalty
that has been paid, with or without the writing off of any
part of that penalty that has not been paid.

“135B Discretionary relief if reasonable cause

‘(D

“(2

The Commissioner may grant relief to aliable person in the

manner prescribed by section 135A if the Commissioner is

satisfied that—

“(@) therewasareasonable causefor the delay in payment of
the debt to which a penalty relates; and

“(b) the liable person remedied the default as soon as
practicable.

For the purposes of this section, reasonable cause means an

event or circumstance in relation to aliable person that—

“(a@) is beyond the control of the liable person, including a
serious illness, an accident, or a disaster; and

“(b) caused, in the opinion of the Commissioner, a reasona
ble delay in the payment of afinancia support debt by
the liable person.

“135C Discretionary relief if failure of another person to
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make deduction

The Commissioner may grant relief to a liable person in the

manner prescribed by section 135A if the Commissioner is

satisfied that—

“(a) the circumstances that contributed to the delay in the
payment of the debt to which a penalty relates were due
to, or caused directly or indirectly by, the failure of any
person to make a deduction under Part 10; and
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“(b) the liable person has taken reasonable action to miti-
gate, or mitigate the effects of, those circumstances; and

“(c) having regard to the nature of those circumstances, it
would be fair and reasonable to grant relief.

“135D Discretionary relief if honest oversight by liable person
with no history of default

The Commissioner may grant relief to a liable person in the

manner prescribed by section 135A if the Commissioner is

satisfied that—

“(@) the delay in payment of the debt to which a penalty
relates is due to an honest oversight by the liable per-
son; and

“(b) the liable person has no history of default in previous
payments of financial support; and

“(c) the liable person paid the debt as soon as he or she
became aware of the oversight.

“135E Discretionary relief if error made by Department

The Commissioner may grant relief to a liable person in the

manner prescribed by section 135A if the Commissioner is

satisfied that—

“(@) the delay in payment of the debt to which a penalty
relates was due to an error made by an officer of the
Department; and

“(b) theliable person has acted in good faith and has altered
his or her position in reliance on the error; and

“(c) having regard to the circumstances of the case, it would
be fair and reasonable to grant relief.

“135F Discretionary relief if debt uplifted
The Commissioner may grant relief to a liable person in the
manner prescribed by section 135A if the Commissioner is
satisfied that—
“(a) the payee has uplifted the debt to which the penalty
relates under section 180; and
“(b) it would be fair and reasonable to grant relief.
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“135G Discretionary relief for residual incremental penalty

“(1)

“(2

“(3)

debt

The Commissioner may grant relief to aliable person from the

payment of incremental penaltiesin the manner prescribed by

section 135A if—

“(a@) the liable person has paid al of the financial support
debt and initial late payment penalties to which the
incremental penalties relate; and

“(b) the Commissioner is satisfied that recovery of theincre-
mental penalties—

“(i) would involve an inefficient use of the Commis-
sioner’s resources; or
“(ii) would placethe liable person in serious hardship.

Before making a decision under subsection (1)(b), the Commis-
sioner must have regard to the matters referred to in sections 6
and 6A of the Tax Administration Act 1994.

In this section,—

“serious hardship, in relation to a liable person,—
“(@ includes significant financia difficulties that arise
because of—

“(i) the liable person’s inability to meet minimum
living expenses according to normal community
standards; or

“(ii) the cost of medica treatment for an illness or
injury of the liable person or the liable person’s
dependant; or

“(iii) aserious illness suffered by the liable person or
the liable person’s dependant; or

“(iv) the cost of education for the liable person’s
dependant:

“(b) does not include significant financial difficulties that
arise because—

“(i) theliable person is obligated to pay tax or finan-
cial support; or

“(ii) the liable person may become bankrupt; or

“(iii) the liable person’s, or the liable person’s depen-
dant’s, social activities and entertainment may be
limited; or

“(iv) the liable person is unable to afford goods or
servicesthat are expensive or of ahigh quality or
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standard according to norma community
standards.

“Mandatory relief in respect of initial late payment penalty

“135H Relief from initial late payment penalty if payment
arrangement

“(1) The Commissioner must write off an initial late payment
penalty in relation to afinancial support debt if the Commis-
sioner is satisfied that—

“(@ theinitial late payment penalty relates to the first pay-
ment of financial support payable by the liable person;
and

“(b) within the 3-month period beginning on the date that the
Commissioner issues the assessment under which the
first payment is payable, either—

“(i) theliable person entersinto apayment agreement
with the Commissioner to pay, in 2 or more
instalments,—

“(A) thefirst payment; and

“(B) other payments of financial support that are
or will become payable by the liable per-
son; or

“(ii) the Commissioner gives a person a deduction
notice under section 154 in relation to the liable
person for the purpose of collecting, in 2 or more
deductions and payments,—

“(A) thefirst payment; and

“(B) other payments of financial support that are
or will become payable by the liable per-
son; and

“(c) either,—

“(i) in the case of paragraph (b)(i), every one of those
instalmentsis paid in full in accordance with that
payment agreement; or

“(it) in the case of paragraph (h)(ii), every one of those
deductions and payments is made in accordance
with that notice.

“(2) If an initia late payment penaty is written off under this
section, and that penalty has been paid in whole or in part, the
Commissioner must refund to the liable person the whole or
part of the initial late payment penalty that has been paid.
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“(3)

For the purposes of this section, first payment meansthefirst
amount of financial support that is required to be paid by a
liable person under an assessment made by the Commissioner
under section 24(1)(a).

“1351 Relief from initial late payment penalty if minimum

‘(D

“(2

amount

The Commissioner must write off an initial late payment

penalty in relation to afinancial support debt if the Commis-

sioner is satisfied that—

“(@ the amount of the penalty is no more than $5; and

“(b) theamount of the financial support debt that the penalty
relates to is less than the amount of the penalty; and

“(c) the liable person does not have a history of default in
previous payments of financial support.

If an initial late payment penalty is written off under this
section, and that penalty has been paid in whole or in part, the
Commissioner must refund to the liable person the whole or
part of the initial late payment penalty that has been paid.

“Mandatory relief in respect of incremental penalties

“135J Relief from incremental penalties unpaid before

‘(D)

46

agreement entered into
For the purposes of this section,—

“initial debt, in relation to a payment agreement, means the
amount the liable person owes at the time that the agreement
isentered into in respect of financial support and related initial
late payment penalties

“payment agreement means an agreement entered into after

the commencement of this section between aliable person and

the Commissioner that requires the liable person to pay, in 1

sum or 2 or more instalments of specified amounts—

“(@) the amount of the initial debt; and

“(b) the amount of financial support (if any) that the person
will become liable to pay during the term of the pay-
ment agreement

“review date means—
“(@) the day that is 26 weeks after the date that the liable
person enters into the payment agreement; and
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“(2

“(3

“(4)

“(9

“(b) each of the days on which there expire periods of
26 weeks that consecutively succeed the first period of
26 weeks described in paragraph (a); and

“(c) the day on which the payment agreement expires.

If aliable person has entered into a payment agreement, and
the person has complied with the payment agreement up until
a particular review date in accordance with subsection (3), the
Commissioner must, on that review date,—

“(@ review theincremental penaltiesinrelationto theinitial
debt of theliable person that were unpaid at the time the
payment agreement was entered into; and

“(b) write off those penalties proportionally in accordance
with subsection (4).

For the purposes of subsection (2), a person has complied with

the payment agreement up until a particular review date if—

“(@) the person has paid every instalment in full that has
fallen due in accordance with the agreement; or

“(b) in the case of an agreement to pay 1 sum only, the
person has paid that sum in accordance with the
agreement.

For the purposes of subsection (2), the proportion of incremental

penalties that must be written off must be calculated in accor-
dance with the following formula:

r=2 x¢
b
where—
r is the amount of incremental penalty that is to be
written off
a is the amount of the initial debt that has been paid

since the last review date or, if it is the first review
date, since the payment agreement was entered into
b isthe initial debt
c isthe total amount of incremental penalties related to
theinitial debt of the liable person that were unpaid at
the time that the payment agreement was entered into.
If an incremental penalty that is written off under this section
has been paid in whole or in part, the Commissioner must
refund to the liable person the whole or part of the incremental
penalty that has been paid.
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“135K Rdief from incremental penaltiesin relation to

‘(D)

48

arrangements entered into or made before
commencement
For the purposes of this section,—

“initial debt means the amount the liable person owes at the
commencement of this section in respect of financial support
and related initial late payment penalties

“payment agreement means an agreement entered into
before the commencement of this section between a liable
person and the Commissioner that—
“(@ requiresthe liable person to pay, in 1 sum or 2 or more
instalments of specified amounts,—
“(i) the amount of the initial debt; and
“(i1) the amount of financial support (if any) that the
person will become liable to pay during the term
of the payment agreement; and
“(b) istill in force immediately before this section comes
into force

“review date means—
“(a) theday that is 26 weeks after the commencement of this
section; and
“(b) each of the days on which there expire periods of
26 weeks that consecutively succeed the first period of
26 weeks described in paragraph (a); and
“(c) inrelation to—
“(i) apayment agreement, the day on which the pay-
ment agreement expires; and
“(i1) aspecified deduction notice, the day on which the
deduction notice is revoked

“gpecified deduction notice means a deduction notice given
by the Commissioner under section 154 in relation to aliable
person before the commencement of this section—
“(@ for the purpose of collecting, in 1 sum or 2 or more
deductions and payments,—
“(i) the amount of the initial debt; and
“(ii) the amount of financial support (if any) that the
liable person will become liable to pay during the
period in which the deduction notice isin force;
and
“(b) that is still in force immediately before this section
comes into force.
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“(2

“(3)

“(4)

“(9)

“(6)

If aliable person has entered into a payment agreement, and
the person has complied with the payment agreement up until
a particular review date in accordance with subsection (3), the
Commissioner must, on that review date,—

“(@ review theincremental penaltiesinrelationto theinitial
debt of the liable person that were unpaid at the com-
mencement of this section; and

“(b) write off those penalties proportionally in accordance
with subsection (6).

For the purposes of subsection (2), a person has complied with

the payment agreement up until a particular review date if—

“(@) the person has paid every instalment in full that has
fallen due in accordance with the agreement; or

“(b) in the case of an agreement to pay 1 sum only, the
person has paid that sum in accordance with that
agreement.

If a specified deduction notice has been given to a person in
relation to aliable person, and the person to whom that notice
is given has complied with that notice up until a particular
review date in accordance with subsection (5), the Commis-
sioner must, on that review date,—

“(@ review theincremental penaltiesinrelationto theinitial
debt of the liable person that were unpaid at the com-
mencement of this section; and

“(b) write off those penalties proportionally in accordance
with subsection (6).

For the purposes of subsection (4), a person has complied with a
specified deduction notice up until a particular review date if
all of the deductions and payments required to be made under
the specified deduction notice by that date have been made in
accordance with that notice.

For the purposes of subsections (2) and (4), the proportion of
incremental penalties that must be written off must be calcu-
lated in accordance with the following formula:

a

r = F X C
where—
r is the amount of incremental penalty that is to be
written off
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a is the amount of the initial debt that has been paid
since the last review date or, if it is the first review
date, since the commencement of this section

b istheinitial debt

c isthetotal amount of incremental penaltiesin relation
totheinitial debt of the liable person that were unpaid
at the commencement of this section.

“(7) If anincrementa penalty that is written off under this section
has been paid in whole or in part, the Commissioner must
refund to the liable person the whole or part of the incremental
penalty that has been paid.

“135L Writing-off of incremental penalties if non-compliance
with arrangement
“(1) Subsection (2) applies if,—

“(@) at the time of a review date in relation to a payment
agreement under section 135J or section 135K, the liable
person hasfailed to pay any amount in accordance with
the agreement; and

“(b) the Commissioner is satisfied, in respect of each failure
to make a payment in accordance with the payment
agreement, that the circumstances in relation to the
failure would, if they were related to the payment of a
debt to which a penalty relates, entitle the Commis-
sioner to grant relief under any of the provisions of
sections 135B to 135E.

“(2) The Commissioner may disregard afailure to make a payment
for the purpose of applying section 135J or section 135K as the
case may be.

“(3) Subsection (4) applies if —

“(a) at the time of a review date in relation to a specified
deduction notice under section 135K, there has been a
failure to make any deduction and payment in accor-
dance with the specified deduction notice; and

“(b) the Commissioner is satisfied, in respect of each failure
to make a deduction and payment in accordance with
the specified deduction notice, that the circumstancesin
relation to the failure would, if they were related to the
payment of adebt to which a penalty relates, entitle the
Commissioner to grant relief under section 135B, section
135C, or section 135E.
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“(4) The Commissioner may disregard a failure to make a deduc-
tion and payment for the purpose of applying section 135K.

“135M Rélief from ongoing incremental penalties if payment
agreement in force
“(1) This section applies if—

“(a)
“(b)

“(0)

a person becomes liable for the payment of any incre-
mental penalty; and

at the time liability for the incremental penalty arises,
the financial support or the initial late payment penalty
or the incremental penalty in relation to which the per-
son becomes so liable is financial support or initial late
payment penalty or incremental penalty that is payable
in 1 sum, or in 2 or more instalments, in accordance
with a payment agreement entered into between the
person and the Commissioner; and

that sum or, as the case may be, every one of those
instalments is paid in full in accordance with that pay-
ment agreement.

“(2) The Commissioner must grant relief to the liable person—

“(a)
“(b)

by writing off the incremental penalty referred to in
subsection (1)(a); or

if that incremental penalty has been paid, in whole or in
part, by refunding to that person the whol e or the part of
that incremental penalty that has been paid, with or
without writing off any part of that incremental penalty
that has not been paid.

“135N Relief from ongoing incremental penalties if deduction
notice in force
“(1) This section applies if—

“(a)
“(b)

a person becomes liable for the payment of an incre-
mental penalty; and

a the time liability for the incremental penalty arises,
the financia support or initial late payment penalty or
the incremental penalty in relation to which the person
becomes so liableischild support or initial |ate payment
penalty or incremental penalty in respect of which
deductions are required to be made, and paid to the
Commissioner, under anotice issued under section 154,
and
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“(c) every one of those deductions and paymentsis madein
accordance with that notice.

“(2) The Commissioner must grant relief to the liable person—

“(@ by writing off the incremental penalty referred to in
subsection(1)(a); or

“(b) if that incremental penalty has been paid, in wholeor in
part, by refunding to that person the whol e or the part of
that incremental penalty that has been paid, with or
without writing off any part of that incremental penalty
that has not been paid.

“Miscellaneous

“1350 Refunds paid out of Crown Bank Account without
further appropriation
Any refund made under sections 135A to 135N must be paid out
of a Crown Bank Account without further appropriation than
this section.”

(2) Sections 135 to 1350 of the principal Act (as substituted by
subsection (1)) apply to penalties that are imposed before or
after the commencement of this section.

33 Payment of formula assessment child support to
custodians who are social security beneficiaries

(1) Section 142(1) of the principal Act is amended by inserting,
before paragraph (e), the following paragraph:

“(ea) pay to the qualifying custodian the amount of child
support paid by a liable parent that is payable to the
qualifying custodian and is payabl e by that liable parent
for the periods when the qualifying custodian is not a
recipient of a social security benefit; and”.

(2) Section 142(1)(e) of the principal Act is amended by
inserting, after the words “Aggregate al”, the word
“remaining”.

(3) Section 142(1)(f)(ii) of the principal Act is amended by
inserting, after the word *“ custodian”, the words * (after any
deductions have been made in accordance with paragraph
(ea))”.

(4) Section 142(2)(a) of the principal Act is amended by
inserting, before subparagraph (i), the following
subparagraph:
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“(ia) pay to the qualifying custodian the amount of
child support paid by a liable parent that is pay-
ableto the qualifying custodian and is payable by
that liable parent in respect of the child for
periods when the qualifying custodian is not a
recipient of an unsupported child’'s benefit in
respect of the child; and”.

Section 142(2)(a)(i) of the principal Act is amended by
inserting, after the words “Aggregate al”, the word
“remaining”.

Section 142(2)(a)(ii)(B) of the principal Act is amended by
inserting, after the words *that child”, the words “ (after any
deductions have been made in accordance with subparagraph
(ia))” .

Section 142(2)(b) of the principa Act is amended by
inserting, before subparagraph (i), the following
subparagraph:

“(ia) pay to the qualifying custodian the amount of
child support paid by a liable parent that is pay-
ableto the qualifying custodian and is payable by
that liable parent in respect of that child or those
children for the periods when the qualifying cus-
todian isnot arecipient of asocial security bene-
fit; and”.

Section 142(2)(b)(i) of the principal Act is amended by
inserting, after the words *“Aggregate all”, the word
“remaining”.

Section 142(2)(b)(ii)(B) of the principal Act is amended by
inserting, after the word *“ custodian”, the words “ (after any
deductions have been made in accordance with subparagraph
(ia))” .

Section 142 of the principal Act is amended by adding the
following subsection:

This section does not limit the application of section 137 to
the liable parent.”

Payment of voluntary agreement child support to
custodians who are social security beneficiaries

Section 143(1) of the principal Act is amended by inserting,
before paragraph (d), the following paragraph:
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(4)

“(da) pay to the qualifying custodian the amount of child
support paid by a liable parent that is payable to the
qualifying custodian and is payable by that liable parent
for the periods when the qualifying custodian is not a
recipient of a social security benefit; and”.

Section 143(1)(d) of the principa Act is amended by

inserting, after the words “ child support”, the words ** (except

to the extent that the amount has aready been paid under

paragraph (da))” .

Section 143(1)(f)(ii) of the principal Act isamended by omit-

ting the words * paragraph (d) of this subsection”, and substi-

tuting the words " paragraphs (da) and (d)” .

Section 143 of the principal Act is amended by repealing

subsection (1A), and substituting the following subsection:

“(1A) If a qualifying custodian of more than 1 child receives an

unsupported child's benefit in respect of 1 or more children,

then subsection (1) does not apply and the Commissioner

must,—

“(@ inrespect of each child for whom money is paid under a
voluntary agreement, pay to the qualifying custodian—

“(i) the amount of child support paid by aliable par-
ent that is payable to the qualifying custodian and
is payable by that liable parent in respect of the
child for periods when the qualifying custodianis
not a recipient of a social security benefit; and

“(i1) the amount by which the money paid under the
voluntary agreement in respect of the child
exceeds the payment that would have been made
under a formula assessment of child support
(except to the extent that the amount has already
been paid under subparagraph (i)); and

“(b) in respect of each child for whom an unsupported
child’s benefit is payable,—

“(i) pay to the qualifying custodian the amount of
child support paid by a liable parent that is pay-
ableto the qualifying custodian and is payable by
that liable parent in respect of the child for
periods when the qualifying custodian is not a
recipient of an unsupported child’s benefit in
respect of the child (except to the extent that the



Child Support Amendment (No 4) Part 1 cl 34

amount has already been paid under paragraph (a));

and

“(i1) aggregate al remaining payments of child sup-
port payable to the custodian in respect of each
such child; and

“(ii1) deduct an amount equal to whichever isthe lesser
of the following amounts:

“(A) the net of tax amount of the unsupported
child's benefit; or

“(B) the aggregate of all payments of child sup-
port received by the Commissioner that are
payable to the custodian in respect of that
child (after any deductions have been made
in accordance with paragraphs (a) and (b)(i));
and

“(iv) pay any remaining child support in respect of that
child to the qualifying custodian; and

“(c) inrespect of any other child or children,—

“(i) pay to the qualifying custodian the amount of
child support paid by a liable parent that is pay-
ableto the qualifying custodian and is payable by
that liable parent in respect of that child or those
children for the periods when the qualifying cus-
todian is not arecipient of asocial security bene-
fit (except to the extent that the amount has
already been paid under paragraph (a)); and

“(i1) aggregate al remaining payments of child sup-
port payable to the custodian in respect of that
child or children; and

“(ii1) deduct an amount equal to whichever isthe lesser
of the following amounts:

“(A) the net of tax amount of social security
benefit (other than unsupported child’'s
benefit) receivable by the qualifying custo-
dian; or

“(B) the aggregate of all payments of child sup-
port received by the Commissioner in
respect of that child or children that are
payable to the custodian (after any deduc-
tions have been made in accordance with
paragraphs (a) and (c)(i)); and
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“(iv) pay any remaining child support in respect of that
child or children to the qualifying custodian.”
(5) Section 143 of the principal Act is amended by adding the
following subsection:

“(3) This section does not limit the application of section 137 to
the liable parent.”

35 New section 152A inserted
The principal Act is amended by inserting, after section 152,
the following section:

“152A Rédlief in case of exemption granted to liable person

“(1) The Commissioner must write off the whole of a debt, and
may make alterations in the assessment that are necessary for
that purpose, if the debt—

“(@ is an amount that is repayable by the payee to the
Commissioner under section 151; and

“(b) arises solely as a result of the liable person being
granted an exemption under subpart 2 of Part 5A.

“(2) The Commissioner must, if the debt has been paid in whole or
in part, refund to the payee the part of the debt that has been
paid.

“(3) Any refund made under this section must be paid out of a
Crown Bank Account without further appropriation than this
section.”

36 Copy of deduction notice to be given to liable parent

(1) Theheading to section 156 of the principal Act isamended by
omitting the word “parent”, and substituting the word
“person”.

(2) Section 156(2) of the principal Act isamended by omitting the
word “parent”, and substituting the word * person”.

37  Amounts paid where no liability to pay exists, etc.
Section 207 of the principal Act is amended by adding the
following subsection:

“(3) This section is subject to section 89J.”

38 Offences
Section 208 of the principal Act is amended by repealing
paragraph (a), and substituting the following paragraph:

56



Child Support Amendment (No 4) Part 1 cl 42

39
@

@

40

“(6)

41

“(2

42
@

“(@) falsto notify the Commissioner, as required by section
89zC, of the matters referred to in that section; or”.

Adoption of reciprocal agreement with other countries
Section 215(1)(a) of the principal Act isamended by omitting
the words “or in any other Act”.

Despite subsection (1), clause 4 of the Child Support (Recipro-
cal Agreement with Australia) Order 2000 (SR 2000/85) asin
force immediately before the commencement of this section
continues in force until it is revoked.

Refund of excess financial support
Section 216 of the principal Act is amended by adding the
following subsection:

This section and sections 216A to 216D are subject to section
89J.”

Method of application for refund of excess financial
support paid

Section 216A of the principal Act is amended by adding, as
subsection (2), the following subsection:

Subsection (1) does not apply if al of the refund referred toin
section 216(3) isto be transferred under sections 216B to 216D.”

New sections 216B to 216D inserted
The principa Act isamended by inserting, after section 216A,
the following sections:

“216B Transfer of refund

‘(D)

“(2

A person may request that the Commissioner transfer all or

part of the refund that is payable to the person under section

216(3) towards the satisfaction of—

“(@) atax liability or other amount due of the person for the
purposes of the Tax Administration Act 1994; or

“(b) atax liability or other amount due of another person for
the purposes of the Tax Administration Act 1994; or

“(c) another person’s financial support liability.

The person may choose the date on which all or part of the

refund is transferred, being a date that occurs on or after the

date of the request.
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“(3) A request cannot be withdrawn or amended after the transfer
has been made.

“216C Form of request for transfer of refund
A request made under section 216B must—

“(a)
“(b)

be in writing; and

specify—

“(i) theamount of the refund that isto be transferred;
and

“(ii) the tax type or financial support in relation to
which the refund is to be transferred; and

“(ii1) the name of the person who isto be credited with
the amount (if that person is not the person whois
making the request); and

“(iv) any other information that the Commissioner
may require.

“216D Commissioner must transfer refund
“(1) On receiving a request under section 216B, the Commissioner
must transfer—

“(2)

58

“(a)

“(b)

all of the amount of the refund in accordance with the
reguest if the person neither has, nor isknown to have at
some future time, liability to make further payments of
financial support under this Act; or

in any other case, so much of the amount of the refund
in accordance with the request as has not been paid to
the payee.

For the purposes of the Inland Revenue Acts (as defined in
section 3(1) of the Tax Administration Act 1994),—

“(a

“(b)

arefund transferred on the request of a person istreated

as a refund made to the person on the date of transfer;

and

a refund transferred to the account of a person is

treated, —

“(i) inthe case of atransfer under section 216B(1)(a) or
(b), as tax paid by the person on the date of trans-
fer, except for the purpose of imposing a shortfall
penalty under Part 9 of the Tax Administration
Act 1994; and
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“(i1) inthe case of atransfer under section 216B(1)(c), as
the payment of financial support by the person on
the date of transfer.”

This section appliesto amountsto be refunded on and after the
commencement of this section.

Proof of certain matters

Section 230(2) of the principal Act is amended by inserting,
after the words *“ purporting to be a decree”, the words “or
order”.

Regulations
Section 235 of the principal Act is amended by repealing
subsection (1)(a) and (b) and subsection (2).

Secrecy

Section 240(2) of the principal Act is amended by inserting,

after paragraph (d), the following paragraphs:

“(db) the communication, to the chief executive of the Minis-
try of Justice or any officer of the Ministry of Justice
authorised in that behalf, of information for the purpose
of carrying into effect subpart 4 of Part 5A:

“(dc) the communication, to the Commissioner of Police or
any member of the New Zealand Police authorised in
that behalf, of information for the purpose of carrying
into effect subpart 4 of Part 5A:".

Section 240(6)(b) of the principal Act isamended by omitting

the words “paragraph (e) of subsection (2) of this section”,

and substituting the words * subsection (2)(db) or (€)”.

Section 240(6) of the principal Act is amended by inserting,

after paragraph (b), the following paragraph:

“(bb) if it is given by any persons referred to in subsection
(2)(dc), be kept by the New Zealand Police as a perma-
nent record; or”.

Transitional provisions

Pending applications for exemptions

This section applies to an application for an exemption made
under section 73 of the principal Act before the commence-
ment of this section if, before the commencement of this
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section, the Commissioner has not made a decision under
section 74(1) of the principal Act inrelation to the application.

The Commissioner must consider and make a decision on an
application to which this section applies asif this Act had not
been enacted.

Despite the amendment of section 90(1)(i) of the principal Act
by section 18, that paragraph of the principal Act (as it read
immediately before the commencement of this section) con-
tinues to apply to an application to which this section applies.

Subsection (2) does not prevent a person who has made an
application to which this section appliesfrom withdrawing the
application before the Commissioner has made a decision on
it and making a new application to the Commissioner under
Part 5A of the principal Act.

Subsection (4) does not limit section 89H of the principal Act.

Continuation of exemptions

This section applies to—

(& anexemption granted under section 74(1) of the princi-
pa Act if, immediately before the commencement of
this section, the period of exemption has not ended; and

(b) an exemption granted under section 74(1) of the princi-
pa Act on an application to which section 46 applies.

Despite the repeal of sections 73 to 76 of the principal Act by

section 15,—

(@) those sections of the principal Act (as they read imme-
diately before the commencement of section 15) con-
tinue to apply to an exemption to which this section
applies; and

(b) the period of exemption of an exemption to which this
section applies ends on the earlier of—

(i) the day that the exemption would have ended if
this Act had not been enacted; or

(i)  theday onwhich the period of exemption endsin
accordance with a determination made under sub-
part 3 of Part 5A.

Despite the amendment of section 208 of the principal Act by
section 38, section 208(a) of the principa Act (as it read
immediately before the commencement of section 38) con-
tinues to apply to an exemption to which this section applies.
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Pending objections

Every objection made under Part 6 of the principal Act before
the commencement of this section that has not, before the
commencement of this section, been determined by the Com-
missioner must be determined by the Commissioner asiif this
Act had not been enacted.

Transitional provision relating to certain pending

applications made under principal Act

This section applies to an application to a Family Court under

section 104(2)(b)(i) of the principal Act that was made before

the commencement of this section if—

(@ the application has not been heard by the Court before
the commencement of this section; and

(b) the person who made the application did not apply for
the determination referred to in that subparagraph.

The person who made the application to which this section
applies may, subject to subsection (3), elect to withdraw the
application and to appeal to the Court under section 103B of the
principal Act.

However, the person does not have a right of election if—

(8 that personisaparty to another application pendingina
Family Court, and the Family Court is satisfied that it
would be appropriate for aFamily Court to consider the
application made under section 104 of the principal Act
at the same time as it hears the other application; or

(b) the application relates, wholly or in part, to child sup-
port payable in the child support year ending on
31 March 1994 or any earlier child support year.

If an election is not made under this section before a Family
Court commences hearing an application then, despite the
amendment of section 104 of the principal Act by section 26,
that person’s application must be determined by a Family
Court asif this Act had not been enacted.

Corrections Act 2004 consequentially amended
The Corrections Act 2004 is amended by omitting from
Schedule 2 the item relating to the Child Support Act 1991.
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Part 2

Amendmentsto Tax Administration Act 1994

Tax Administration Act 1994 called principal Act in this
Part

In this Part, the Tax Administration Act 19942 is called “the
principal Act”.

21994 No 166

Officers to maintain secrecy

Section 81(4)(f)(ii) of the principal Act isamended by adding

the words “ or section 85H" .

Section 81(4) of the principal Act is amended by adding the

following paragraph:

“(g) communicating to any person, being a member of the
New Zedland Police, any information, being
information—

“(i) that the person is authorised by the Commis-
sioner of Police to receive; and

“(it) that is communicated to that person for the pur-
poses of section 85H:".

New sections 85H and 85I inserted
The principal Act is amended by inserting, after section 85G,
the following sections:

“85H New Zealand Police and Ministry of Justice to provide

‘(D)

“(2

62

information concerning sex offences for purposes of

child support exemptions

The purpose of this section and section 851 is to facilitate the
exchange of information between the Inland Revenue Depart-
ment and the New Zealand Police and between the Inland
Revenue Department and the Ministry for the purpose of
determining whether a person is eligible for an exemption
under subpart 4 of Part 5A of the Child Support Act 1991.

For the purposes of this section,—

“(@ theCommissioner of Police, or any authorised officer of
the police, must, within 10 working days of arequest by
the Commissioner, provide the Commissioner with the
information specified in subsection (3) that is requested
by the Commissioner in connection with the exercise or
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“(3

“(4)

“(9)

performance of any of the Commissioner’ s duties, pow-
ers, or functions under subpart 4 of Part 5A of the Child
Support Act 1991; and

“(b) the chief executive of the Ministry, or any authorised
officer of the Ministry, must, within 10 working days of
a request by the Commissioner, provide the Commis-
sioner with the information specified in subsection (3)
that is requested by the Commissioner in connection
with the exercise or performance of any of the Commis-
sioner’s duties, powers, or functions under subpart 4 of
Part 5A of the Child Support Act 1991.

For the purposes of subsection (2), the information that may be

provided is—

“(@ whether a particular person—
“(i) has been convicted of a sex offence; or
“(i1) has been proved to have committed a sex offence

before a Y outh Court; and

“(b) detailsof that offence, including the type of offence and
the date, or approximate date, when that offence was
committed; and

“(c) whether aparticular personisthe victim of that offence;
and

“(d) whether aconviction for that offence has been quashed,;
and

“(e) whether afinding of a Youth Court that a sex offence
has been committed has been reversed or set aside; and

“(f) whether any court has ordered a new trial in relation to
the matter; and

“(g) any other particulars that the Commissioner considers
relevant to the purpose of this section.

The information specified in subsection (3) must be provided to
the best of the knowledge and belief of the person who pro-
vides the information if the person does not have certain
knowledge of the relevant matters.

In this section and in section 85I, unless the context otherwise
regquires,—
“authorised officer of the Ministry means an officer of the

Ministry who is authorised by the chief executive of the
Ministry to provide information under this section
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“ 85l
“(2)

“(2)

“authorised officer of the police means a member of the
New Zeadand Police who is authorised by the Commissioner
of Police to provide information under this section

“Ministry means the Ministry of Justice

“sex offence means an offence under sections 127 to 144C of
the Crimes Act 1961

“victim means the person against whom an offence is com-
mitted by another person.

Use of information supplied under section 85H

If information is supplied to the Commissioner under section
85H, the Commissioner may use the information in connection
with the exercise or performance of any of the Commis-
sioner’s duties, powers, or functions under subpart 4 of Part 5A
of the Child Support Act 1991.

Section 85H and this section apply despite any other provision
of this Act.”
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